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SOME COMMENTS ON COHN,$ AND REVENUE
RULING 62-92: DEPRECIATION RECAPTURE
By LAWRENCE LEE*
I. INTRODUCTION

The District Court decisions in Motorlease Corp. v. United
States,' and S & A Company v. United States, 2 suggest that the
Cohn case may in the future be severely limited in its application,
but for the conservative attorney the application of Cohn is still a
factor to be considered in buying and selling assets.
Consider, for example, the usual factual pattern involving the
purchase and sale of corporate assets. When one corporation desires
to acquire the assets of another going concern by purchase (to
obtain a stepped-up basis) the transaction may take either of two
forms: (1) Seller's corporation sells the assets to the purchaser
pursuant to a plan of liquidation under section 337.3 The corporation
is then liquidated, the proceeds being distributed to seller subject
to tax at capital gains rates (section 331) ; (2) Seller sells his stock
to the corporate purchaser (subject to tax at capital gains rates)
which in turn liquidates (section 332), its newly acquired subsidiary electing to treat the purchase price as the basis of the assets
pursuant to section 334 (b) (2). No gain is recognized to the corporation under section 336. However, hidden in either of these relatively simple fact patterns is the possible application of the depreciation recapture rule formulated by Cohn and Revenue Ruling
62-92.
Before continuing it should be noted that the issue, to the extent
of depreciation claimed after 1961, may have been rendered moot
with respect to personal property by the passage of section 1245 in
1962. 4 It can be argued that the enactment of a specific section to
deal with the problem should supersede the Internal Revenue
Service's administrative interpretation., Cohn, at least at this
writing, does apply to depreciable real property. However, H.R.
t Cohn v. United States, 259 F.2d 371 (6th Cir. 1958).
Briefly stated, the court held that a taxpayer could claim no deduction for depreciation in 'he
taxable year in which the property was sold where the selling price was greater than the deprcc:ated
base at the start of the year.
* Associate in the Denver firm of Ireland, Stapleton, Pryor & Holmes.
1 215 F. Supp. 356 (D. Conn. 1963).
2 218 F. Supp. 677 (D. Minn. 1963).
3 All section references are to the Internal Revenue Code of 1954, unless otherwise specified.
4 For a discussion of section 1245, see Rustigan, The Taxation of Depreciable Property, 40 Taxes
'907 (1962).
5 See S & A Company v. United Statcs, supra note 2. A Cohn adjustment disallows the depreciation claimed in the year of sale. Section 1245 treats the difference between either recomputed
basis (adjusted basis plus all depreciation claimed or allowable after 1961) or the sales price (or
fair market value) and the adjusted bcsis of the property at the time of disposition, as ordincry
income. The recomputed basis includes allowed and allowable depreciation. See section 1245 (a)
(2). If Cohn is still applicable after the enactment of section 1245 and proposed section 1253, which
adlu5 ment is applied first? A different result might be achieved using either the recompuled basis
formula or sc'es price formula, if the Cohn adjustment is first or second in order of application.
This is especially true because of the inclusion of "allowable" depreciation in the recomputed bas:s
-formula.
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83636 contains in Bill section 220 a new Code section 1250 which
operates to recapture all or a percentage of depreciation on certain
dispositions of the real property. This provision is an outgrowth of
the "real estate tax shelter" proposal contained in President Kennedy's 1963 Tax Message. Certainly to the extent that section 1250
does not effect complete recapture as to real estate, the Service will
argue for the application of the Cohn doctrine. Of course, taxpayers
may also argue that section 1250 supersedes Cohn.
II.

THE COHN CASE

Cohn v. United States' involved these facts: Cohn had established flying schools during 1941 and 1942 under contracts with the
Army Air Force. The arrangement was expected to last only until
the end of 1944, and the useful life of the property used in the
business was calculated on that basis, with no allowance for salvage
value. The movable equipment was sold in 1944 at a substantial
gain. The Court of Appeals sustained the disallowance of depreciation claimed in the year the assets were sold because the sales price
exceeded the basis of the assets at the beginning of the year of sale.
The Internal Revenue Service interprets the rationale of the court
to be as follows: In the year of sale the value of the assets is established and such value is salvage value for depreciation purposes.
Since in Cohn the readjusted salvage value exceeded the adjusted
basis of the property at the beginning of the year, the asset was in
effect fully depreciated and no deduction was allowable in that
year.
Last year the Service issued Rev. Rul. 62-92,s applying with full
vigor Regulation § 1.167(a)-1. Sections (b) and (c) which, if considered pari passu, state that salvage value may be redetermined
...
by reason of conditions known to exist at the end of the taxable
year. . . ." Regulation § 1.167 (a) -1(c) provides simply that ". . . if
there is a redetermination of useful life under the rules of paragraph (b) of this section salvage value may be redetermined based
upon facts known at the time of such redetermination of useful
life." Regulation § 1.167 (a) -1 (b) provides that useful life may be
modified if conditions at the end of the taxable year so warrant.
Taxpayers had for years assumed subsection (c) was merely
complementary to subsection (b), i.e., salvage value would be redetermined only in conjunction with useful life. The Internal
Revenue Service obviously believes that subsection (c) has independent application. The ruling itself states:
Accordingly, it is the position of the Service that the Cohn
case applies equally to the 1939 Code and the 1954 Code and
that it is not only reasonable but proper to take the ultimate
6 H.R. 8363, as Ordered Reported to the House on September 10, 1963, The proposed section
1250 is intended to be the counterpart of section 1245. See H. Rept. No. 749, 88th Cong., 1st Sess.
p. A148. Briefly stated, upon disposition of "section 1250 property," the section will recapture the
"applicable percentage" of the lower of (A) the "additional depreciation" or (B) the excess of the
amount realized (or fair market value) over the adjusted basis of the property. The "applicable
percentage" is 100% minus one percentage point for each full month the property involved was held
after the date on which the property had been held 20 full months. Thus, if the property is held
at least 10 years, the applicable percentage is zero and no gain is treated as ordinary income. The
term "additional depreciation" is the spread between allowed or allowable depreciation over the
depreciation which would have been allowed under the straight-line method.
7 259 F.2d 371 (6th Cir. 1958).
8 1962-2 Cum. Bull. 29.
9 See S & A Company v. United States, supra note 2.
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facts into consideration in determining the depreciation deduction for the year of disposition of the asset. Therefore, the
deduction for depreciation of an asset used in the trade or
business or in the production of income shall be adjusted in
the year of disposition so that the deduction, otherwise properly allowable for such year under the taxpayer's method of
accounting for depreciation, is limited to the amount, if any,
by which the adjusted basis of the property at the beginning
of such year exceeds the amount realized from sale or exchange.

If
Kilowatts Came Iii Ttbes
The price of a tube of toothpaste would buy
enough electrical energy to operate your TV
set for about 6 weeks or your refrigerator for
over 3 weeks. Small wonder we say electricity
is your biggest household bargain.
PUBLIC SERVICE COMPANY

OF COLORADO

an inveslor-on.ed utility-on the - -
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RECENT CASES

The theory of the Cohn case has since been an issue in seven
reported decisions. 10 In Edward v. Lane," the taxpayer, having
elected to report income arising from a long-term construction
contract on the completed contract basis, reported in 1953 the
payments received during the years of performance (1951-1953),
and, correspondingly, deducted all the costs and expenses incurred
during the performance period, which included depreciation on
equipment and physical plant in an amount representing the
entire cost of the depreciable property. In short, the taxpayer did
not assign any salvage value to the equipment. However, when the
original contract was near completion, taxpayer, through his corporation, was the successful bidder for additional work in the area.
Thereafter, beginning in 1953, the depreciable equipment was sold
to the corporation for approximately one-half of its original cost.
In turn the Commissioner fixed the salvage value at the sale price
and disallowed depreciation for 1953.
One of the arguments made by the taxpayer was that the
anticipated salvage value, here zero, if reasonably founded when
estimated, controls and it makes no difference that it finally develops that the equipment in fact has a salvage value. The Tax
Court rejected this argument on two grounds. First, it noted that
depreciation, including salvage value, may be readjusted if conditions so warrant at the close of each year. Second, the court cited
Cohn as authority for the proposition that salvage value can be
adjusted at or near the end of the useful life of the asset when it
is shown by an actual sale of the asset that there is a substantial
difference between what was estimated as salvage and what it
actually develops to be. The court also found that the sales price
of the equipment actually represented an accurate yardstick for
measuring salvage value. However, the Court did state:
The foregoing authorities (Cohn and Wier Long Leaf
Lumber Co., 9 T.C. 990) involved taxpayers who were actually faced with the necessity of estimating a salvage value
of depreciable assets at the time of acquiring the same. In
the instant case, however, the petitioner faced no such
necessity. He elected to compute his profit, as we have said,
on the completed contract basis. Depreciation, under that
method, is an amount equal to cost of the assets, less the
salvage value thereof. And depreciation is not taken, under
said method, pro rata over the years during which the contract is performed; but, rather, it is taken as one lump sum,
in the year when the contract is completed. Therefore, salvage value of depreciable assets need not be fixed at the
commencement of the contract; it must be found, and deducted from cost, when the contract is completed. It is thus
seen to be totally immaterial and irrelevant, what petitioner's
10 S & A Company v. United States, supra note 2; Motorlease Corp. v. United States, supra note 1;
Wasmer v. United States, 62-2 U.S.T.C. para. 9134, 10 A.F.T.R.2d 6162; Contra Costa Trucking Co..
22 T.C.M. 1018 (1963); Fribourg Navigation Co., 21 T.C.M. 1533 (1962), on appeal to Second Circuit;
Randolph D. Rouse, 39 T.C. 7 (1962); Edward V. Lane, 37 T.C. 188 (1961). See also, Kimball Gas
Prod. Co. v. United States, 63-2 U.S.T.C. para. 9507, 12 A.F.T.R.2d 5105, on appeal to Fifth Circuit,
which, while not citing the Cohn case, did involve a Cohn adjustment in a linuidtinn situation; and
763 C.C.H. para. 8520.
11 37 T.C. 188 (1961).
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anticipation of salvage values were when these assets were

2r
acquired. '

Randolph D. Rouse"3 involved a taxpayer in the business of
buying, owning and renting residential houses in the years in
issue, who depreciated the houses on a straight-line using a 25-year
life without consideration of salvage value. The taxpayer had sold
some of the houses at prices in excess of their undepreciated cost
as of the first of the year of sale. Thus, it was apparent because of
the sale, which the court stated constituted a condition known to
exist at the end of the period for which the return was made, that
the "salvage value" for each house sold was in excess of its undepreciated cost for the year of sale. Accordingly, citing Cohn as authority, the court sustained the disallowance of depreciation on the
houses sold for the year of sale.
In Wasmer v. United States,14 the plaintiffs entered into a contract of sale on July 11, 1957 to sell all of the assets of every kind
connected with radio and television stations for a lump sum approximating $2 million. The assets had been depreciated on the
straight-line and declining balance methods. It is not clear from
the opinion whether salvage was estimated for the assets depreciated on the straight-line method. Because of FCC complications,
title did not pass and the sale was not closed until January 20, 1958.
The Commissioner took the position that the Cohn case applied
since it appeared that the price fixed in the contract as allocated
to the depreciable assets exceeded the book value of those assets
on January 1, 1957. Accordingly, he disallowed depreciation for
1957. The court found as a fact that the actual value of the depreciable assets was less than the book value and that the purchase
price, therefore, did not exceed the salvage value. However, with
respect to the Cohn case, the Court stated:
The Cohn case is claimed by defendant as authorizing a
disallowance of depreciation in 1957 since the contract fixed
actual value. In that case there was a sale of the specific items
of depreciable property. There was no lump sum sale of
depreciable and non-depreciable assets. Here the sale of the
radio and television equipment, as well as all intangibles, was
consummated in 1958 on the contract signed in 1957, the last
full year of use. If the items of depreciable property and no
other had been sold at a specified price Cohn would apply.
It is applied to the extent that actual value is salvage value.
Book value is to be disregarded if less than actual value.';
Fribourg Navigation Co.16 involved a sale of a cargo vessel
costing $469,000 for $695,500 under a plan of liquidation pursuant
to section 337. The vessel was depreciated according to a letter ruling from the Service, the Service having agreed to a straight-line
method on a three-year life and a salvage value amounting to
$54,000. Thus, unlike the previously discussed cases, the taxpayer
in the instant case did use a salvage value, which was in effect
12
13
14
15
16

Id. at 197.
39 T.C. 7 (1962).
10 A.F.T.R.2d 6162 (1962).
Id. at 6163 (Emphasis supplied).
21 T.C.M. 1533 (1962), on appeal to Second Circuit.

VOIL.
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fixed by the Service. The Commissioner's action in disallowing a
by the
depreciation deduction for the year of sale was sustained
7
Tax Court on the authority of Randolph D. Rouse.1
In Motorlease Corp. v. United States, 8 the taxpayer was in the
car rental business. Apparently mindful of Massey Motors, Inc. v.
United States,19 the taxpayer, using a straight-line method, did in
fact use a "reasonable" salvage value. Nevertheless, for the years
in issue the taxpayer sold automobiles at prices in excess of their
depreciated basis at the time of sale. In each such instance, the
Commissioner substituted the selling price for the taxpayer's basis,
thereby wiping out any gain but disallowing depreciation for the
year of sale. The substance of the District Court's lengthy opinion
in sustaining the taxpayer was simply that Cohn has no application
to a situation in which the taxpayer claims depreciation on the basis
of a reasonable estimate for salvage value. The Court distinguished
Cohn, Lane and Rouse on the grounds that in those cases the taxpayer did not utilize any salvage value. The Court, however, did
not have the benefit of Judge Harron's opinion in FribourgNavigation Co.,20 which in fact involved a situation wherein the taxpayer
not only used salvage value but a salvage value fixed by the
Service, since that decision did not come down until two days
before the District Court's opinion.
In S & A Company v. United States,2'1 S & A on April 1, 1956
sold its land and depreciable assets, with a total cost of $2,082,256.22
and accumulated depreciation of $943,042.76, in a taxable sale for
$3,099,123.15 electing to report the gain on the installment method.
On its return for the fiscal year ended August 31, 1956, S & A
claimed depreciation in the amount of $125,481.77 for the period
September 11, 1955 to April 1, 1956. The Commissioner disallowed
the deduction on the basis of the Cohn theory. The District Court,
in a well reasoned opinion, reviewed the history of section 167 and
the regulations thereunder and reached these conclusions: (1) that
the regulations authorize adjustment of salvage value only when
useful life is adjusted, and useful life may only be adjusted when
there is a clear and convincing basis to do so; (2) that Massey
Motors2 2 authorized adjustment of useful life only when it is shown
17
18
nt
20
21
22

Supro note 14.
Supro note 1.
364 U.S. 92 (1959).
Supro note 16.
Supro note 2.
Supra note 19.
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that the taxpayer did not intend to use the assets for their full3
useful life, and (3) that Cohn and Wier Long Leaf Lumber Co.2
decided only that the original estimate of useful life may be reconsidered in the year that the useful life of the assets terminates in
normal course, and do not represent authority to readjust useful life
because of a casual sale of the assets before termination of their
expected life. With respect to Rev. Rul. 62-92, the court commented:
The body of the Ruling discusses the Cohn case and proceeds to assert that the Regulations saying there shall be no
change in salvage value because of fluctuations in market
value "does not preclude adjustment of salvage value where
there is a clear and convincing basis therefor even though no
adjustment of useful life is required." It is apparent that this
Ruling is broader than the decision in Cohn. Were it to be
followed, it certainly would encompass the facts of the case
at bar. And yet, the Ruling defines Cohn as a case in which
"it was held that it is proper * * * in computing the deduction for depreciation of an asset, to adjust salvage value at
or near the end of the useful life of an asset where there is a
difference between what was estimated and what salvage
value as shown by actual sale proves to be." (Italics added)
Thus, I must conclude that either the Ruling is limited to the
fact situation of disposal of assets at or near the end of useful
life, or that the Ruling is erroneous as a matter of law. The
result of such a decision being identical on2 4 the facts here, it
becomes unnecessary to make the choice.
Finally, Contra Costa Trucking.,2 5 in which the Commissioner
disallowed depreciation in the year of sale, involved an effort by
the taxpayer to bring itself within the dictum of Wasmer v. United
States" 6 by arguing that Cohn does not apply to the sale of a going
concern (depreciable and nondepreciable assets). The Tax Court
sustained the Commissioner on factual grounds, viz., that the sale in
fact concerned only the depreciable property in issue, and, even if
a sale of a going concern, because the taxpayer failed to prove that
the allocated purchase price did not exceed the opening basis.
On balance the Service has been largely successful in applying
the Cohn case, although decisions such as S & A Company v. United
States"-7 may represent a new trend in the cases. However, in view
of the Service's success in the Tax Court,2s the revenue agents will
undoubtedly be instructed to continue to apply the Cohn theory to
pre-section 1245 (and proposed section 1250) years, or in areas to
which the statutory recapture rules do not apply.
IV. TAXPAYER'S POSITION
The taxpayer's arguments can be summarized along these lines:
It was the design of Congress in enacting section 167 to permit a
taxpayer to recover, tax-free, the total cost to it of assets used in
23 9 T.C. 990 (1947), reversed on different issue, 173 F.2d 549 (5th Cir. 1949).
24 Supra note 2 at 685.
-5 22 T.C.M. 1018 (1963).
26 Supra note 14.
27 Supra note 2.
28 Fribourg Navigation Co., supra note 16 is now on appeal to the Second Circuit. The case is
a strong one factually for the taxpayer and the Commissioner may have made a serious error in
not conceding.

DENVER LAW CENTER JOURNAL

VOL.

XL

its trade or business. Annual allowances for depreciation are deductible to reflect this decrease in value. Thus, the allowance is
that amount which should be set aside for the taxable year so that
the aggregate of the amounts set aside, plus the salvage value, will,
at the end of the estimated useful life of the 2depreciable
property,
9
equal the cost or other basis of the property.
Salvage value is the amount, determined at the time of acquisition, which is estimated will be realizable upon sale or other disposition of an asset
when it is no longer useful in the taxpayer's trade
30
or business.
A determination of salvage value is based on the taxpayer's
consistent practice and experience. If a taxpayer disposes of an
asset in a casual sale before its physical exhaustion, it should,
nevertheless, be entitled to depreciate that asset on the basis of the
estimated useful life and salvage value dictated by its customary
experience or practice, and not on a useful life equal to the time
the asset was actually held. 31 Massey Motors v. United States 3"
holds nothing more than that salvage value may equal "resale
value" if the asset may reasonably be expected to be disposed of
prior to the end of its physical life.
It is the announced policy of the Internal Revenue Service not
to disturb depreciation deductions computed on an estimated useful
life and salvage value, unless "there is a clear and convincing basis
for change.' 33 Salvage value may not be changed at any time after
the determination made at3 4 the time of acquisition merely because
of changes in price levels.
Finally, to the extent the Service is equating the sales price to
final salvage value vis-a-vis
the original estimate, it is using hind35
sight, which is prohibited.
This is substantially the argument put forth successfully by the
taxpayer in S & S Company v. United States, 36 but rejected by the
Tax Court. The Service's formula in the Tax Court seems to be
simply that it has authority to adjust salvage whenever conditions
so warrant 3 7 that Massey Motors v. United States 3s requires a
realistic estimate of salvage value, and that a sale price in excess
of basis demonstrates a realistic value which is a "clear and convincing" basis for change. As Rev. Rul. 62-92 states:
The provision in section 1.167 (a) -1 (c) of the regulations to
the effect that salvage value shall not be changed at any time
after the determination made at the time of acquisition
merely because of changes in price levels applies to assets
still on hand. The provision does not preclude adjustment of
salvage value where there is a clear and convincing basis
29 Tre0s. Reg. § 1.167(a)-l(a) (1956), as amended. T.D. 6507, 1960-2 Cum. Bull. 91.
30 Treas. Reg.
1.167(a)-I(c) (1956), as amended, T.D. 6507, 1960-2 Cum. Bull. 91.
31 Treas. Reg.
1.167(a)-1(b)-(c) (1956), as amended, T.D. 6507, 1960.2 Cum. Bull. 91.
32 Supra note 19.
33Treas. Reg. § 1.167(a)-1(b)-(c) (1956); Rev. Rul. 90, 1953-1 Cum. Bull. 43; Rev. Rul. 91, 1953-1
Cum. Bull. 44.
34 Treas. Reg. § 1.167(a)-1(c) (1956), as amended, T.D. 6507, 1960-2 Cum. Bull. 91.
35 Commissioner v. Cleveland Adolph M. R. Corp., 160 F.2d 1012 (6th Cir. 1947), reversing 6 T.C.
730 (1946); Commissioner v. Mutual Fertilizer Co., 159 F.2d 470 (5th Cir. 1947), reversing 5 T.C. 112
(1945); Universal Mills, 7 T.C.M. 886 (1948). See also Washburn Wire Co. v. Commissioner, 67 F.2d
658 (1st Cir. 1933), r'eversing 26 B.T.A. 464, 1146 (1932); Geuder, Paeschke & Fref Co., 41 F.2d
308 (7th Cir. 1930), reversing 11 8.T.A. 1248 (1928).
36 Supro note 2.
37 Wier Long Leaf Lumber Co., supra note 23.
38 Supra note 19.
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therefor even though no adjustment of useful life is required.
The purpose of the provision is to eliminate needless and
endless controversies over depreciation allowances which at
best are merely informed estimates of the cost of using the
property in the taxpayer's business. That purpose has been
served when the asset is disposed of and when a final transaction has occurred over which there can be no dispute or
difference of opinion or judgment.
V. PRE-YEAR OF DISPOSITION ADJUSTMENT

The harshness of the Service's administrative position could be
deflected in large part by carefully planning the date of the sale,
and, perhaps, if the Service stopped there, nothing more could be
said.39 However, alarming reports from the Boston, San Francisco,
Detroit, and Pittsburgh offices indicate that the Service is endeavoring to extend its position even further in two respects. If Wasmer v.
United States40 is any indication, it has already done so successfully
in one area. Wasmer, while lost on the value issue, did indicate that
salvage could be adjusted for the pre-sale year if the price of the
depreciable assets was fixed by contract in that year, and the price
so fixed exceeded not only the opening basis of the assets for the
year in which the sale takes place but also the opening basis for the
year in which the sales price is fixed by contract. The ruling, Rev.
Rul. 62-92, extended only to the year of sale so that the Service's
position, to a degree, came without warning.
Furthermore, the Service is also taking a position that it is not
essential that the value of the assets be fixed by a sale, but that any
method by which the value can be ascertained is a suitable basis for
a Cohn adjustment. While the ruling concerned a sale, the language
used was "sale or exchange," although it did intimate that only a
sale could establish a value "over which there can be no dispute
or difference of opinion or judgment." Thus, the Service apparently
takes the position that it may adjust salvage value not only in the
year of disposition (whether by sale or otherwise), but also for each
prior open year in which the value of the depreciable assets is fixed
39 Using the first simple example set forth in the introduction, if when the corporation sells the
assets the price as allocated to the assets exceeds the adjusted basis of those assets at the beginning of the taxable year of sale, then any depreciation claimed by the corporation in that year
will be disallowed (at least to the extent the depreciation deduction equals the spread between adjusted basis and sales price). The solution is to sell the assets as soon as possible after the first of
the year, or to delay to the next year if the transaction is shaping up near the close of !he year.
40 Supra note 14.
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by some identifiable event and that value exceeds the adjusted basis
of the assets. 41 So far, this interpretation has only manifested itself
in the area of liquidations. Fribourg Navigation Co. 42 involved a
liquidation pursuant to section 337. Such an adjustment, of course,
can be rationalized by the fact that a sale is involved. However,
several cases have arisen in which the Service is taking the position
that because an allocation, pursuant to section 334(b) (2), of the
purchase price of the stock as fixed in a contract of purchase would
attribute a value to the assets in excess of their adjusted basis either
at the beginning of the taxable year in which the liquidation takes
place or in the year in which
the stock is purchased, the test of
43
Rev. Rul. 62-92 is satisfied.
VI.

LIQUIDATIONS PURSUANT TO SECTIONS

332 and 334 (b) (2)

The remainder of this paper is devoted to suggesting some of
the arguments
that can be made to answer the Commission's con44

tention.

A. Year of Liquidation

Initially it should be noted that while the purchase of 80% of
the stock of a company and its subsequent liquidation within a

two-year period provides a method for determining basis of the
assets in the hands of the purchaser under section 334(b) (2), the
acquired corporation is not regarded as selling the assets so as to

recognize gain or loss.4 5 The shareholders of the acquired corporation are regarded as selling stock, not assets. There is not, therefore,
a sale of assets by the transferor corporation. Under Rev. Rul. 62-92
41 Apparently the Service, on this basis, could argue that Cohn applies to the exceptions provided in section 1245(b) and proposed section 1250.
42 Supra note 16.
43 Consider the effect of this approach on the second example given in the introduction, with
these additional facts: The contract to purchase the stock for $110,000 is signed on December 1,
1960. The aggregate basis of the depreciable assets as of January 1, 1960, is $90,000 and depreciation for the year (January 1 to December 31) is $10,000, resulting in an end-of-year adjusted
basis of $80,000. The parent liquidates the subsidiary on July 1, 1961, the subsidiary claiming depreciation for six months of $5,000 for the short year January 1 to July 1, 1961. The parent i.e.,
the purchasing corporation may find that as a result of a Cohn adjustment, it has purchased $15,000
of ordinary income. The Service will argue that the contract fixed a price for the assets on December 1, 1960, which on an allocated basis is in excess of their opening basis, and, accordingly, salvage
should be readjusted upward to eliminate the depreciation for 1960. Further, as to 1961, the readjusted basis is $90,000 which nevertheless is still less than the $110,000 paid for the stock
(allocated to assets). Accordingly, the $5,000 depreciation claimed for the short year will be disallowed. If the Cohn theory is not applicable, no adjustment of depreciation is warranted under
section 1245 since the disposition took place before December 31, 1962. But if the liquidation was
post January 1, 1963, then section 1245 would cut across sections 332 and 336 (because of the applicability of section 334(b) (2) and treat as ordinary income all depreciation deducted after December 31, 1961 (i.e., the lesser of either recomputed basis or sales price over the adjusted basis of the
property at disposition). Presumably, however, if the parent assumes the liability for any deficiency
in tax resulting from either a Cohn or section 1245 adjustment, its basis (in the stock and therefore
in the distributed assets) will be increased by that amount-Treas. Reg. § 1.334-1(c) (4)(v); Sen. Rept.
No. 1881 87th Cong., 2d Sess. p. 285 (August 16, 1962).
44 The arguments presented are strictly legal arguments. It is, of course, open to the taxpayer
to argue that factually the price is not ascertained before the close of the year because of the
existence of some sort of condition precedent to closing the deal. For example, suppose the contract
is signed by the Seller and Purchaser on December 1, 1963, providing that Seller will sell all of
his stock in exchange for cash and stock of the purchasing corporation provided, however, that
the stock of the purchasing corporation on the closing date is quoted at $40.00 on the stock exchange.
The closing date is set for January 15, 1964. Rev. Rul. 69-92 did contain this proviso:
Revenue Rulings 90 and 91, as clarified by Revenue Procedure 57-18, are, of course, applicable for taxable years prior to the year of disposition where there is a clear and canvincing basis existing at the end of such prior taxable year for an adjustment in the depreciation deduction. See also section 1.167(b)-O(a) of the regulations.
The argument could be made that because of the condition precedent, the deal could fall through
before the actual closing date if the price on the exchange was below $40.00 and, accordingly, the
contract was not a "clear and convincing basis for a change" in the depreciation claimed.
45 Dallas Downtown Dev. Co. v. Commissioner, 12 T.C. 114 (1949), acq. 1950-1 Cum. Bull. 2;
Steubenville Bridge Co. v. Commissioner, 11 T.C. 789 (1948), acq., 1950-1 Cum. Bull. 5.
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the depreciation adjustment is limited with respect to the amount
realized from a "sale or exchange." Cohn involved a sale.
46 Subsequent
Tax Court decisions are based on sales of the assets.
In the liquidation that follows the acquisition of stock there is
no determination under section 1001 (b) of the "amount realized"
by the transferor, i.e., the determination called for in Rev. Rul.
62-92. Even if a corporation could be considered to realize anything
on the receipt of its shares for cancellation, the need for this
determination is dispensed with by section 336, which precludes
recognition of gain on a distribution of property in partial or complete liquidation. Accordingly, there is no occasion to determine
whether opinions will agree or differ as to values to be assigned
to assets distributed in liquidation.
In fact, the purchase price of the stock does not necessarily even
purport to provide an undisputed measure of the aggregate fair
market value of the several assets of the corporation less its
liabilities. It would be a coincidence if the purchase price of all of
the stock of a corporation was equal to the aggregate of the values
of the depreciable and non-depreciable assets of the corporation,
separately computed, either at the date of liquidation or at the date
of stock purchase. Accordingly, the common agreement as to the
value of individual depreciable assets, which is the basis from which
Rev. Rul. 62-92 purports to apply, does not exist.
In the case of a transaction in which the "amount realized" is
determined, and to which Rev. Rul. 62-92 by its terms applies, the
taxable event is a sale of a specific depreciable asset which permits
an uncontested determination of the consideration received therefor, and hence of the salvage value. In the case of a transaction to
which section 334(b) (2) applies, the only event in the year of
liquidation to which Rev. Rul. 62-92 could apply is the distribution
of assets in exchange for stock. But if this event alone is sufficient
to invoke the rule of Rev. Rul. 62-92, the Internal Revenue Service
cannot logically stop at section 332 liquidations to which section
334(b) (2) applies. The significant event, a transfer of assets in
exchange for stock in which no gain is recognized to the transferor,
occurs as well in section 332 liquidations to which section 334 (b) (1)
applies, in reorganization exchanges under section 368 (a) (1) (C)
and section 361 (a), in taxable liquidations under section 331 and
tax-free liquidations under section 333, in partial liquidations under
section 346, and in redemptions under section 302. It is no answer
to say that in the first two cases a transferor's basis is carried over,
since Rul. 62-92, unlike section 1245, disallows depreciation prior
to the transaction by which the asset is disposed of, and hence
redetermines its basis at the date of disposition. It may be seriously
questioned whether the Service is prepared to take the position that
Rev. Rul. 62-92 is applicable in each of the transactions above
enumerated.
B. Year in which Stock is Purchased
The execution of such an executory contract for the purchase of
stock or, indeed, its consummation within the taxable year by the
46 See e.g., Fribourg Navigation Co., supro note 16; Randolph D. Rouse, supra note 13; Edward V.
Lane, supro note 11.
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purchase of the stock, itself provides no transaction determining
the salvage value of taxpayer's depreciable assets "over which there
can be no dispute or difference of opinion or judgment." No determination of separate asset value or redetermination of basis of
assets is required by this event, even if the purchased company
thereby becomes a member of an affiliated group filing consolidated returns. Again, if the purchase price of the stock represented
the aggregate of the separate fair market values of the assets, depreciable and non-depreciable, it would be the sheerest coincidence.
The only event which occurs in the year in which the contract
is executed or the purchase is consummated is the establishment
of an aggregate value for the stock. The aggregate fair market value
of a company's stock may also be established for tax purposes when
the sole stockholder dies or makes a gift of all of the stock. Is Rev.
Rul. 62-92 therefore to be applied to the corporation in each such
case?
In the case of a listed stock the fair market value of all its shares
may be determined from market quotations, with suitable adjustments for blockage prescribed by the Internal Revenue Service.
Is Rev. Rul. 62-92 to be applied to such companies day by day?
The Service presumably is invoking Rev. Rul. 62-92 on the
theory that the purchasers of the transferor's stock amounts "in
effect" to the purchase of its assets, including its depreciable assets.
In the case of the garden variety of purchase contemplated by Rev.
Rul. 62-92 there is no problem in determining the amount for which
the property has been purchased. In the case of a liquidation under
section 334 (b) (2), however, the problems become extremely complex.
Under section 334(b) (2) the liquidation can occur as long as
two years after the purchase of the stock. The adjustments necessary to determine, upon liquidation, how much the individual items
of property were purchased for, i.e., their basis, are quite complex.
First, the basis of the stock itself must be adjusted for transactions
occurring during the period between the purchase of the stock and
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liquidation. 4- The basis of the stock so adjusted must then be allocated on the basis of relative fair market-values48 of the properties
on the date they are received in the liquidation.
The discussion above relates to the problems which can arise
in the application of Rev. Rul. 62-92 due to variations in the values
of the depreciable properties and other properties between the
purchase of the stock and the liquidation. Further problems are
raised by reason of the prospect of changes in the assets themselves
by reason of dispositions during this period. That such dispositions
are to be anticipated is evidenced by the examples given in Regulation § 1.334-1 (c) (5). The problem would be even more acute if, in
the examples given, the depreciable property had been disposed of
in a tax-free exchange for other depreciable property pursuant to
the provisions of section 1031 (a).
The fact is that at the time a contract for the purchase of stock is
executed, and even when the stock is purchased, the parent can
have no assurance as to what individual assets it will be considered
to have "in effect purchased" for purposes of section 334 (b) (2). If
the Service proposes an adjustment under Rev. Rul. 62-92 for a
taxable year prior to the liquidation it may be found that the depreciable property adjusted will have been sold, exchanged, distributed or destroyed before a liquidation occurs. No portion of the
basis established by the purchase price of the stock may therefore
in fact be applied to the depreciable property subjected to depreciation disallowance on the basis of such purchase price.
A corporate purchaser is under no obligation at the time it purchases 80% control of a subsidiary to make a commitment or
election to liquidate the company within the two-year period
provided in section 334 (b) (2). It is not infrequently the case that a
decision whether to liquidate or not is deferred for the full 24
months in order to ascertain whether it is more advantageous taxwise and business-wise to liquidate immediately before expiration
of the two-year period, immediately afterwards, or to maintain the
corporation in existence.
If the Internal Revenue Service proposes to apply Rev. Rul. 62-92
to disallow depreciation in the taxable year in which a contract
for the purchase of 80% of the stock of a subsidiary is executed or
cunsummated but in which a liquidation has not occurred, it must
be prepared to apply this rule in the case of every such purchase,
whether a liquidation within two years has been proposed or disaffirmed, because the parent retains a free election.
VII. CONCLUSION

Finally, it should be noted that some taxpayers have suggested
that if Cohn is logically extended, the taxpayer should be entitled
to greater depreciation in the year of sale if the asset is in fact
sold for less than its remaining undepreciated basis. This question
is largely settled by section 1231 which permits the taxpayer an
ordinary loss (to be offset by section 1231 gains) if the asset is sold
at a loss. However, this is not to say the argument should not be
pressed in areas to which section 1231 is not applicable.
47 Treas. Reg.
4, Treas. Reg.
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1. 4-1(c)( ) (1955), as amended, T.D. 6298, 1958-1 Cum. Bull. 432.
1.334-1(c)(4)(viii) (1955), as amended, T.D. 6298, 1958-1 Cum. Bull. 432.
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VAGRANTS, CRIMINALS AND THE CONSTITUTION
By GEORGE M. MCCLURE*
I. INTRODUCTION

"Vagrancy," said the Colorado Supreme Court in Handler v.2
City and County of Denver,' "is a present condition or status.""Vagrancy is the principal crime in which the offense consists of
being a certain kind of person rather than in having done or failed to
do certain acts. Other crimes of this nature include being a common
drunkard,
common prostitute, common thief, tramp or disorderly
4'
person."
In the words of Mr. Justice Douglas:
The crime of vagrancy was born in the breakup of
the feudal system. The vagrant was the runaway serf.
And with that as the start it evolved so that it was
aimed at a host of different but related things: begging,
drunkenness, disorderly 4conduct, prostitution, lewdness,
narcotics peddling, etc.
This evolution produced a common-law notion as to what
constituted vagrancy. "At common-law a vagrant [was] an idle
person who [was] without visible means of support and who,
although able to work, [refused] to do so." 5 "These provisions
[relating to tramps and vagrants] rest upon the economic truth
that industry is necessary for the preservation of society, and that
he who, being able to work, and not able otherwise to support
himself, deliberately plans to exist by the labor of others, is an
enemy to society and to the commonwealth.6
In its classic sense, therefore, vagrancy encompassed the elements of idleness, instability, a refusal to work, and a propensity
to wander or roam. If one were dealing with individuals whose
only "offense" was that they fit the above description, some pertinent questions might be: Do we want to label persons in the above
category "criminal"? What "crime" have they committed? Even if
we label them "criminal," do we want to impose criminal sanctions
upon them? Does the imposition of criminal sanctions serve any
useful purpose, to them or to society? If we do not want to label
them criminal or impose criminal sanction, are there other and
perhaps better methods of controlling their conduct while at the
same time safeguarding society from whatever threat they pose
to it? Some answers will be tentatively proposed later in this article.
Unfortunately the problem is made exceedingly more difficult
because:
Today we find that, as defined under the common-law,
vagrancy has been largely abandoned in favor of new
definitions of the offense by our statutes. Such enactments, being the exercise of the police power, are
Associate in the Denver firm of Yegge, Hall and Shulenburg.
1 102 Colo. 53, 77 P.2d 132 (1938).
2 Id. at 58, 77 P.2d at 135.
3 Lacey, Vagrancy and Other Crimes of Personal Condition, 66 Harv. L. Rev. 1203 (1953).
4 Douglas, Vagrancy and Arrest on Suspicion, 70 Yale L.J. 1, 6 (1960).
5 Foote, Vagrancy-Type Law and Its Administration, 104 U. Pa. L. Rev. 603, 609 (1956).
6 State v. Hogan, .63 Ohio St. 202, 58 N.E. 572, 573 (1900).
*
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generally looked upon as regulatory measures to prevent crime rather than as ordinary criminal laws which
prohibit and punish certain acts as crimes .... 7
In essence "the common law offense of vagrancy

. . .

has been

[significantly] enlarged by statute." The authors of an interesting
and thought-provoking note appearing in the New York University
Law Review analyzed and compared existing vagrancy statutes,
and derived thirty American definitions of vagrancy.!' It is evident
from this survey that the legislatures, or city councils in the case of
ordinances, have taken a whole series of petty acts or events and
authoritatively stated that not only is one who has engaged in the
7 People v. Belcastro, 358 1l. 144, 190 N.E. 301, 303 (1934).
8 State v. Suman, 216 Minn. 293, 295, 12 N.W.2d 620, 621 (1943).
9 See Note, The Vagrancy Concept Reconsidered: Problems and Abuses of Status Criminality,
37 N.Y.U.L. Rev. 102, 104-06 (1962). The definitions are:
I. The Common-Law Vagrant: ....
2. The Healthy Beggar: An idle or dissolute person, physically able to work, who begs or
subsists on charity . . . .
3. The Loiterer: . . . .
4. The Unauthorized Lodger: . . ..
5. The Night Walker: An idle or dissolute person who roams about at late or unusual
hours and is unable to account for his presence .. . .
6. The Dissolute Misspender of Time: . .. .
7. The Associate of Known Thieves: .. . .
8. The Known Criminal: ....
9. The Common Prostitute: . ..
10. The Common Prostitute in Public-.
11. The Keeper of a House of Prostitution: . . .
12. The Inhabitant of a House of Prostitution: . . ...
13. The Dependent of a Prostitute: . ..
14. The Solicitor: .. ..
15. The Habitual Associate of Prostitutes: . . ..
16. The Common Gambler: . . ...
17. The Common Drunkard: . . ...
18. The Drug Addict: . . . .
19. The Lewd or Lascivious Person: .. . .
20. The Juvenile Vagrant: . . .
21. The Adult Dependent: An idle or dissolute person who is able to work but lives upon
the earnings of a minor child.
22. The Non-Supporter: An idle or dissolute person who, due to his idleness, fails to support
his dependents, leaving them wards or potential wards of charity or the state.
23. The Attorney's Copper: . . . .
24. The Charlatan: A person who subsists by obtaining money through trick or device (includes and often listed merely as fortune tellers).
25. The Window Peeper.
26. The Common Brawler.
27. The Trader in Stolen Property: . . .
28. The Expelled Non-Resident: . . . .
29. The Possessor of Burglar Tools: . . ...
30. The 'Elastic Clause': One who is engaged in practicing any unlawful calling whatever.
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proscribed activity guilty of a substantive offense (as is usually
the case) but, in addition, repetitions of such conduct make him a
vagrant, and amenable to an alternative charge.
The result of the statutory additions to the common-law concept of vagrancy is that:
The idea conveyed by the word "vagrant" or "vagrancy" [has] connected with it, and as a part of it, not
only an idle person, but one whose business, pursuit, or
occupation, or want of it, [is] vicious to society ....
....

[the] idea conveyed and intended to be conveyed

thereby was and is as to the status, course of conduct,
business, pursuit, or occupation of such persons who are
denounced as vagrants and proven by showing many
specific acts which make up their general course of
conduct . . . in contradistinction to their committing

a specific act. The idea further is that such persons are
denominated vagrants because their course of conduct,
status .

.

. is habitual in its nature.'

Apparantly, our society is attempting to punish under its
criminal laws two types of offense. On the one hand, specific acts
such as drunkenness or prostitution, capable of proof in each instance, are made punishable as an isolated illegal activity and
treated as separate items in the statutes or municipal codes; on
the other hand, either in addition to, or as an alternative charge
to the specific substantive offense, repeated violations or a course
of conduct which includes a repetition of the proscribed activity
can, by authority of vagrancy legislation, place an individual in the
class of persons bearing the appellation "vagrant." More importantly, certain activity or conduct having no substantive relationship to any specific offense, such as "night walking," have been
added legislatively to the concept of vagrancy, which raises this
question: Can the legislature or city council denounce as a crime
membership in a class where one becomes a member of the class
by exhibiting a course of conduct deemed undesirable but not
related to any specific statutory offense, without infringing upon
certain constitutional guarantees?
II.

VAGRANCY LAWS IN

COLORADO

Vagrancy law exists in Colorado by virtue of a state statute,'

but more importantly," ' through another statute,' 3 the actual authority to control vagrants is delegated to the cities. For reference to
10 Parshall v. State, 138 S.W. 759, 766 (Tex. Crim. App. 1911).
11 Colo. Rev. Stat. § 40-8-20 (1953): Any person able to work and support himself in some
honest and respectable calling, who shall be found loitering or strolling about, frequenting public
places, or where liquor is sold, begging or leading an idle, immoral or profligate course of life,
or not having any visible means of support, shall be deemed a vagrant, and may be arrested and
brought before any justice of the peace. Such justice of the peace shall examine such person and
hear testimony in relation to such person, and if satisfied that such person is a vagrant, may impose
a fine of not less than twenty-five nor more than two hundred dollars, or imprison such person
in the county joil not less than ten nor more than ninety days, or both such fine and imprisonment . ...
Colo. Rev. Stat. § 40-8-21 (1953): A person accused of the crime of vagrancy, or of the via.
lotion of an ordinance against vagrancy, shall have, except in police courts, the right to a trial by
jury.
12 In Colorado, the vast majority of vagrancy cases arise in home-rule cities under municipal
ordinances, therefore, no analysis of the Colorado statute, supra note 11, will be attempted.
13 Colo. Rev. Stat. § 139-32-1 (1953): The governing bodies in cities and towns shall have the
following powers: . . . (57) - To restrain and punish vagrants, mendicants, and prostitutes.

1963

VAGRANTS

317

a specific enactment, the Denver Ordinance, 14 typical of many city
ordinances throughout the country, is set out marginally herein.15
The first point to consider in analyzing this ordinance is that
it makes it unlawful "for any person to have the status or condition
of or to be a vagrant." Then the ordinance defines thirteen different
ways in which one may either attain the status or be a vagrant.
In other words, one is a vagrant in Denver who exhibits the characteristics denounced in sections 824.1-1, .1-2, .1-3, .1-4, .1-5, .1-7, .1-8,
.1-9, .1-10, and .1-11, all without any regard to whether or not the
proscribed conduct is a habitual mode of life or course of conduct!
14 Denver, Colo., Rev. Municipal Code § 824 et. seq.

(1958); Denver, Colo., Rev. Municipal Code

§ 011.10 (1958): [Any person . . . who shall be convicted of a violation of any such section shall
for each offense, be fined in a sum not more than $300 or imprisoned not to exceed 90 days or
both so fined and imorisoned.
15 Id. § 824. Vagrancy, Loitering and Unlawful Congregation.
.1. Vagrancy. It shall be unlawful for any person to have the status or condition or to
be a vagrant in the City and County of Denver. The following persons shall be deemed
vagrants:
.1-1. Any aerson having no lawful means of employment and having no lawful means
of support realized solely from lawful occupations or sources; or, any person who lives idly
and without visible means of support.
.1-2. Any person found loitering or strolling in, about, or upon any street, lane, avenue,
alley, or any other public way or public place, or at any public gathering or assembly, or
in or around any store, shop, or business or commercial establishment, or on any private
property or place without lawful business and conducting himself in a lewd, wanton or
lascivious manner in speech or behavior.
.1-3. Any person upon whose person or in whose possession shall be found any instrument, tool, or other implement for picking locks or pockets, or any implement that is usually
employed or that reasonably may be inferred is designed to be employed in the commission
of any felony, misdemeanor or the violation of any ordinance, who shall fail to account
satisfactorily for the possession of the same.
.1-4. Any person wandering abroad and occupying, lodging, or sleeping in any vacant
or unoccupied barn, garage, shed, shop, or other building or structure, or in any automobile,
truck, railroad car, or other vehcle, wi hout owning same or without permission of the owner
or person entitled to the possession of the same, or sleeping in any vacant lot during the
hours of darkness and not giving a satisfactory account of himself.
.1-5. Any person wandering abroad and begging; or any person who goes about from
door to door of private homes or commercial and business establishments, or places himself
in or upon any public way or public place to beg or receive alms for himself.
.1-6. Any person who is a common drunkard, found in any place where intoxicating
liquors are sold or kept for sale.
.1-7. Any person who wanders about the streets, alleys, or other public ways or places,
or who is found abroad at late and unusual hours in the night without any visible or lawful
business and not giving a satisfactory account of himself.
.1-8. Any person who shall engage in any fraudulent scheme, device, or trick to obtain
money or other valuable thing from others; or any person who aids or assists such trick, device
or scheme.
.1-9. Any person who asks or receives any compensation, gratuity, or reward for practicing fortune telling, palmistry, or clairvoyance; provided, however, that the provisions of
this subsection as it relates to clairvoyance shall not be cpplicable to bona fide participation
in religious worship of any legally constituted religious body which has been exempted by
the United States Treasury Department under the Internal Revenue Code from paying federal
income tax.
.1-10. Any person who keeps a place where lost or stolen property is concealed.
.1-11. Any person who shall store, keep, maintain, exhibit, operate, control, supervise,
possess, or use any gambling table or device, or who shall assist at, engage in, or aid or
participate in the use of any gambling table or gambling device or gambling activity, or
who travels about from place to place, for the purpose of gambling, or who induces, entices,
or persuades or attempts to induce, entice, or persuade any other person to engage in any
gambl:ng activity.
.1-11A.
Any prostitute who shall be found loitering or strolling in, about, or upon any
way, place, or building, either public or private, accosting or soliciting any other person or
persons; and for the purposes of this subsection or subdivision the conviction of any person
within two years of prostitution, or of the offering or receiving of the body for sexual intercourse or other physical sexual activity for hire, or of the indiscriminate or promiscuous offering
or receiving of the body for sexual intercourse or other physical sexual activity without hire,
shall be and constitute prima facie evidence that such person is a prostitute.
.1-11B. Any pimp, panderer, or procurer who shall be found loitering or strolling in,
about, or upon any way, place or building, either public or private, accosting or soliciting
any other person or persons; and for the purposes of this subsection or subdivision the conviction of any person within two years of securing or offering to secure another for the purpose of committing a lewd act or for the purpose of offering or receiving the body for sexual
intercourse or other sexual activity either for hire or indiscriminately or promiscuously without
hire, shall be and constitute prima facie evidence that such person is a pimp, panderer, or
procurer.
.1-12.
In the prosecution of any person charged with violating section .1-6. hereof, it
shall be sufficient to show three (3) prior convictions for drunkenness during the next previous
six months,
.2. Loitering, and other acts in and about schools.
.3. Loitering Prohibited.
.4. Unlawful Congregation.
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One attains the status of being a vagrant, i.e., exhibits characteristics which indicate a habitual way of life, under sections 824 .1-6
(incorporating .1-12), .1-11A, and .1-11B. That is to say, one is a
"common drunk" who has three prior convictions for drunkenness
during the next previous six months; one is a "prostitute" who has
a previous conviction for prostitution, etc. within two years; one
is a "pimp" who has a conviction for securing, etc. within two
years; but, in addition to being one of the above, the individual is
also a vagrant.
The second point which should be considered in analyzing this
ordinance is that of the thirteen ways in which one becomes a
vagrant seven of them are denounced as specific offenses elsewhere
in th Code. 16 Of these seven, four fall in the category discussed above
whereby one is a vagrant merely by exhibiting the proscribed
characteristics. The other three fall into the second category whereby one must suffer prior convictions for a substantive offense before attaining the status of vagrant. The six remaining ways in
which one is deemed a vagrant have no relationship to any specific
offense denounced elsewhere in the ordinances.
In essence, then, the Denver Code announces that it is a crime,
complete within itself, to be a vagrant. The Code thereby establishs a class of persons with the appellation vagrant, and describes
what conduct or activity will serve to bring a person within the
classification. Once within the ambit of the class, regardless of
whether he occupies that position because of prior convictions of
specific offenses, or only once indulged in the proscribed conduct,
he is subject to the penalty prescribed by law.'The objection to this type of enactment is that historically
the courts have interpreted vagrancy itself as a status. That is to
say, one becomes a "common drunk" by having a record showing
three prior convictions for drunkenness within the previous six
months. This in itself is a status or class, but it is included within
a larger status or class denominated as vagrant. It is for being a
vagrant, not a "common drunk," that an individual suffers punishment. What constitutes the status of vagrancy has proved to be an
illusive concept, and whether or not the doing of a single act is
16Compare § 824.1-2 with § 842 (Disturbance and Noise); § 824.1-3 with § 846.11 (Unlawful
to Possess Burglar's Tools); § 824.1-8 with § 850.6-3 (False Pretenes); § 824.1-11 with § 821 (Offenses
involving Gambling); § 824.1-6 with § 822 (Intoxication); § 824.1-11A with § 823 (Offenses Relating
to Sex); § 824.1-11B with § 823 (Offenses Relating to Sex).
17 Supra note 14.
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sufficient to constitute one a vagrant has caused trouble for many
8
the defendant was convicted of being
courts. In People v. Brandt,1
a common prostitute. The only evidence was the testimony of
one witness who admitted an act of illicit intercourse with the
appellant. The court, in reversing the conviction because one act
of intercourse did not establish the appellant as a common
prostitute, said:
[T]here is implicit in the crime of vagrancy the
element of a course of conduct as contradistinguished
from isolated acts. . . . In some circumstances . . .. a
single act . . . may be sufficient to establish that the
person committing it has, for example, acquired the
status of a dissolute or lewd individual and is liable to
conviction for vagrancy; but this situation arises only
in the event that the single act of lewdness constituting
the violation is of such a nature that it reasonably justifies the inference that no one not of a lewd or dissolute character would do "such an act even once ....
[T] he courts have held uniformly that one who is a
vagrant has become such by repetition of the same
conduct-even though in some cases the repetition may
be inferred from a single act.
If our own legislature had intended that one act of
illicit intercourse made the offender a lewd and dissolute person and hence guilty of vagrancy, it would
have said so in a subdivision leaving no room for
doubt. 19
The same court in an earlier case 20 said:
Conceding that vagrancy is chronic rather than .acute
as stated in People v. Craig2' .... .yet we think the
existence of such a chronic condition may be ascertained from a single examination, if the characteristic
reactions of that condition be found present. There are
many acts which, if committed repeatedly over a
period of time, would be evidence of the species of
vagrancy here charged, but which are of such doubtful
impact, because they might proceed from other courses
than a lewd or dissolute character, that a single instance would afford no certain foundation for the inference that the actor is a person of such character.
There are, however, other acts which are of such nature
as reasonably to justify an inference that no one not
of lewd or dissolute character would do such an act
even once. If the evidence shows a single act of the
kind last mentioned, the question as to the inference to
be drawn therefrom is one for the trial court . ... 2
It would seem from the above quotations that normally the
doing of a single act will not justify a vagrancy conviction unless
1 306 P.2d 1069 (Cal. Super. 1956).
19 Id. at 1071.
20 People v. Scott. 113 Cal. App. (Supp.) 778, 296 Pac. 601 (1931).
21 152 Cal. 42, 91 Pac. 997, 1000 (1907).
"Vagrancy differs from most other offenses in the
fact that it is chronic rather than acute: that it continues after it is complete, and hereby subjects
the offender to arrest at any time before he reforms."
22 Supra note 20, 296 Pac. at 603.
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the logical inference which can be drawn from the doing of that
act is that it is indicative of a mode of life denounced as vagrant.
It is extremely problematical whether that inference is actually
drawn by trial courts in convicting under certain sections of the
Denver Ordinance. It is even more problematical whether certain
of the sections are aimed at vagrants at all. Before attempting a
discussion of that point, it would serve a useful purpose to examine
the rationale behind vagrancy-type laws.
III.

THE RATIONALE OF

VAGRANCY-TYPE LAWS

The justification for vagrancy laws which receives the most
widespread attention is crime prevention.23 This concept received
articulation in District of Columbia v. Hunt,24 where the court said:
A vagrant is a probable criminal; and the purpose of
the statute[s] is to prevent crimes which may likely
flow from his mode of life. Hence the statute[s]
Idenounce] and [make] punishable being in a condition of vagrancy rather than . . . the particulars of
conduct enumerated in the statute[s]
as evidencing
25
or characterizing such condition.
Another court's opinion was that "they [vagrancy statutes]
are designed to prevent crime . . . .,,26Thus "the view persists
in this country that these wanderers are
a 'potential menace to
'27
the community' and must be punished.
Assuming that "vagrancy laws are designed as police regulations
to prevent rather than to punish criminal acts,"2S to what purposes
are the vagrancy statutes used? 9
The vagrancy concept has been used: To harass reputed criminals;30 to justify an arrest otherwise illegal; 31 to arrest on suspicion;32- to arrest for investigation;33 to round up a certain class
of known criminals, such as prostitutes;34 and to validate an otherwise illegal search.3 5 Significant questions arise when one considers
these uses which, at best, are marginal instruments in a constitutionally limited system of police power.
Caleb Foote, in practically the only statistical survey ever
undertaken on the uses of vagrancy laws, states that:
The wide scope of .. .policy objectives illustrates the
important place of vagrancy-type law in our criminal
administration. The acts which are made punishable
are petty in terms of social dangerousness, but the
chief significance of this branch of the criminal law
lies in its quantitative impact and administrative use23 Note, The Vagrancy Concept Reconsidered: Problems and Abuses of Status Criminality, 37
N.Y.U.L. Rev. 102 (1962).
24 163 F.2d 833 (D.C. Cir. 1947).
"25Id. at 835-6.
26 Beailv. District of Columbia, 82 A.2d 765, 767 (Municipal Ct. D.C. 1951).
27 Douglas, Vagrancy and Arrest on Suspicion, 70 Yale L.J.1, 11 (1960).
2 Note, An Over-Expanded Application of Vagrancy Statutes, 1961 Wash. U.L.Q. 425, 428 (1961).
29 The compilation used herein is taken from the Note, supra note 28, at 425.
30 See Hall, The Low of Arrest in Relation to Contemporary Social Problems, 3 U. Chi. L. Rev.
345, 369 (1936); Locey, Vagrancy and Other Crimes of Personal Condition, 66 Harv. L. Rev. 1203,
1218 (1953).
31 See Foote, Vagrancy-Type Law and Its Administration, 104 U. Pa. L. Rev. 603, 614 (1956).
32 Douglas, supra note 27, at 13.
33 Douglas, supra note 27, at 14; Hall, supra note 30, at 369; Lacey, supra note 30, at 1218.
34 Douglas, supra note 27, at 8.
35 Foote, supro note 31, at 615.
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fulnessY6 Administratively, vagrancy-type statutes are
regarded as essential criminal preventatives, providing
a residual police power to facilitate the arrest, investigation, and incarceration of suspicious persons.
else, it is
When suspects can be arrested for nothing
3 7
often possible to "go and vag them.
This policy exists because "municipalities often find law enforcement seriously hampered by traditional restrictions on the
power to arrest without a warrant."s If the statutes were correctly construed and applied, such status elements (inherent in the
whole vagrancy concept, even by judical interpretation) would
seriously interfere with what now is one of vagrancy's most
convenient aspects from a police standpoint, the authority to arrest
without a warrant ...
That this type of situation should exist is, in large part, because "procedural due process does not penetrate to the world
inhabited by the 'bums' . . . [but] what occurs in that world is
certainly relevant to the problem of how far our criminal law
controls
administration should relax constitutional and procedural
40
to permit greater administrative police discretion.
As Mr. Foote observes:
If vagrancy-law administration.., involves any socially
desirable policy ... it is because its flexibility gives the
police a residual discretionary power to control suspicious persons or harass suspected professional criminals. . . . IT]he substitution of harassment for the
more difficult job of obtaining the evidence necessary
to convict criminals of the substantive offenses of
which they are guilty
41 encourages superficial and inefficient police work.
In a society which prides itself on its civil liberties and equal
justice for all, an honest and sincere attempt must be made to
to dispense justice
"try to discover how our system can be designed
4' 2
to vagabonds as well as to corporate clients. "
IV.

THE CONSTITUTIONAL PROBLEMS

It would appear that "the actual limits of vagrancy are set
not in the statute but by [the] practices of police and magistrates. '43 It is necessary then to examine the aspects wherein crimes
of condition differ from crimes of action in order to determine the
relationship of the former to traditional criminal theory. For clarity
into three categories - procedural,
the differences may be divided
44
evidential, and substantive.
36l Id. at 613.
Id. at 614.
3S Note, Use of Vagrancy-Type Laws for Arrest and Detention of Suspicious Persons, 59 Yale L.J.
1351 (1950).
39 Foote, supra note 31, at 629.
40 Id. at 604.
41 Id. at 648.
42' Douglas, supra note 27, at 14.
43 Foote, supra note 31, at 603.
44 The classifications used herein are taken from Lacey, Vagrancy and Other Crimes of Personal
Condition, 66 Harv. L. Rev. 1203, 1210-1217 (1953).
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Procedurally a very serious problem is presented as to the
validity of arrests made without a warrant. 45 In People v. Craig,46
which was a prosecution for the crime of assault with a deadly
weapon, the police officers attempted to justify their arrest without
a warrant by showing the commission of a misdemeanor (vagrancy)
in their presence. The police admittedly had no other grounds
so they decided to go "and vag them. '4 7 The police officer was
able to testify to past conduct which made the defendants vagrants,
but this seems to emphasize the fact that it is the condition which
is punishable and that the condition is a continuing one "after it
is complete, and thereby subjects the offender to arrest at any
time before he reforms. ' 48 The ramifications of this position become
apparent when one considers that because it is the condition that
is being punished, an individual may be arrested repeatedly with no
new offences involved merely because at some prior time he attained the status of a vagrant. If, as has been said in at least one
case, 49 reformation from the proscribed way of life is a bar to
prosecution, it is difficult to perceive how reformation could take
place when the individual is subject to continued arrest.
The evidential problems involve the question whether evidence
of reputation is sufficient to convict, or whether proof of actual
conduct is to be required. Fortunately, "the number of vagrancy
45 6 C.J.S. Arrest § 6 c (1) (a): "At common law . . . it is a general rule that a peace officer
may without a warrant, arrest any person who is committing or attempting to commit a misdemeanor
in his presence . . . . [Peace officers are usually accorded the right to arrest without a warrant
vagrants, disorderly persons, and prostitutes when the officers have knowledge that they are such."
(Footnotes omitted.)
46 152 Col. 42, 91 Pac. 997 (1907).
47 Id. at 47, 91 Pac. at 1000.
48 Ibid.
49 City of San Antonio v. Salvation Army, 127 S.W. 860 (Tex. Civ. App. 1910).
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cases upholding the use of testimony as to the reputation of the
defendant is not very large." 50 In striking down a statute authorizing
the use of reputation evidence, the Michigan Supreme Court said:
Defendants were denounced by hearsay and convicted
51 The statute
by inference drawn therefrom ....
dignifies into legal proof of guilt evidence of reputation that an accused has offended by engaging in an
illegal [activity]. The Legislature may not declare
reputation prima facie evidence that an accused has
committed a crime without showing that a crime has,
in fact, been committed.5 "'
In People v. Belcastro5 3 the defendant was convicted under a
statute whereby he was reputed to be a habitual violator of the
laws of the state and the United States; he was reputed to be an
associate of reputed habitual violators of the law; and he was reputed to carry concealed weapons. In short, the statute attempted
to punish one for what he was reputed to be without regard to
what he actually was in fact. The Illinois Supreme Court said:
With mere guilty intention, divorced from an overt
act or outward manifestation thereof, the law does
not concern itself . . . . Character is what a person
is; reputation is what he is supported to be. If the legislature leaves to administrative officers the determination of what the law shall be, or to determine what
acts are necessary to 5effectuate
the law, such delegation
4
of authority is void.
Acceptance of the principle that one could be convicted and
punished of any crime merely on the strength of what others say
about him is alien to traditional American concepts of justice and
fair play. To accept this principle is, in the words of the Rhode
Island Supreme Court as long ago as 1881, "to render all the
constitutional safeguards of life, liberty, and property unavailing. ..
In the area of substantive differences, two problems arise:
(1.) The number of acts required to constitute the offense, and,
(2.) Whether the statutory definition prohibits the enumerated
specific crimes or merely defines different ways in which one can
become a vagrant. In some cases, as discussed earlier, single acts
have been sufficient because of the logical inferences to be drawn
therefrom, 6 while in others, several acts are required before the
requisite status is attained. 57 The prevailing attitude towards the
statutory language seems to be that it describes different ways in
which one becomes a vagrant. At least the California case of
People v. Allington58 so holds. The court therein said:
That which has been done is not to declare that it
is unlawful to get drunk, or to prostitute oneself, or
50 Hirsch v. Cincinnati, 29 Ohio C.D. 613 (Ct. App. 1915); World v. State, 50 Md. 49 (1878).
51 People v. Licavoli, 264 Mich. 643, 250 N.W. 520, 522 (1933).
52 Id., 250 N.W. at 525.
53 365 III. 144, 190 N.E. 301 (1934).
54 Id., 190 N.E. at 303-304.
55 State v. Kartz, 13 R.I. 528, 531 (1881).
56 People v. Babb, 103 Cal. App. 2d 326, 229 P.2d 843 (1951); People v. Scott, 113 Cal. App.
778, 296 Pac. 601 (1931).
57 E.g., Denver, Colo. Rev. Municipal Code §§ 824.1-6 (including .1-12.), .1-11A, and .1-11B.
58 103 Cal. App. 2d 911, 229 P.2d 495 (1951).
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to peep in another's building, nor have these acts been
declared to be misdemeanors. The punishment provided by section 647 is not for doing, but for being; for
being a vagrant.59
Perhaps the most significant and surely one of the most
troublesome substantive differences between status criminality
and traditional conduct criminality is the concept of the "harm"
involved. "'The problem of evil' is deeply imbedded in the human
drama, and the proscribed harms have played the major role in
it."'6 0 In the vagrancy concept it is sometimes extremely difficult
to determine what the proscribed "harm" is. "In penal theory, harm
is the focal point between criminal conduct on the one side, and
the punitive sanction, on the other."' '
While the concept of "harm" is an illusive one and there does
not appear to be a definitive statement on what it includes, it
perhaps is sufficient to define "'harm' in terms of deviation from
public attitudes." 62 Before one can accept that definition there must
be at least a basic understanding of the attitudes and mores in
the society, because "harm implies the existence of values, interests
or natural conditions. '63 Many systems of value have been devised
in an attempt to express philosophically what the community or
sociological unit holds in esteem, 64 but unfortunately reality does
not always coincide with the philosophical expression. More explicitly, a community's or an individual's attitudes do not always
coincide with their values. Our society as a whole, for example,
values highly personal freedom and the individual's rights when
viewed in the abstract; but when these concepts are placed in
juxtaposition to certain laws deemed expedient to control the
movement and liberty of a class of individuals, there seems to be
a decided shift in attitude towards a more restrictive application of
the value-system. In short, the community does not extend the
protection of its value system to all members of the community.
Because of the degree and nature of harm involved, the major
substantive offenses such as murder, rape, arson, kidnapping, etc.
do not present a major definitional problem. This is due in large
part to the fact that the values and attitudes of our society admit
that these offenses represent serious harms. The dilemma arises at
the other end of the spectrum wherein such crimes as attempts,
conspiracies, and vagrancy are punished, not because of what the
actor actually did, but because of what he intended and the probability of greater harm arising out of his conduct. Thus the community fears, or at least thinks it does, that within the vagrancy
concept there exists "a dangerous condition in which the probability
of still greater harm is substantially increased."65 If it can be
demonstrated that the conduct enumerated as vagrant does lead
to substantially greater harms, then perhaps society has a selfprotective interest in punishing in its inception the conduct which
leads to such greater harm.
59
60
61
62
63
64
65

Id. at 919, 229 P.2d at 500.
Hall,General Principles of Criminal Law 213 (2d ed. 1960).
ibid.
Hall, op. cit. supra note 60, at 214.
Id. at 215.
For a representative collection see Hall, op. cit. supra note 60, at 215-216.
Id. at 218.
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It is this conflict about when and for what harm we should
inflict punitive sanctions that has caused a division in approaches
to the problem. The conflict is exemplified by such statements as:
The manifest purpose of this [vagrancy] legislation is
to check evil in its beginning, and thus to insure the
public safety. The statute is not arbitrary or unreasonable. It provides for the apprehension and punishment of a class that- menaces the security of persons
and property . . . . Such offenses are a species of
nuisance. It is the undoubted function of the state to
apprehend those who would violate laws ordained to
protect the persons and property of citizens, and who
are seeking the opportunity to do so ....
To challenge
the right of the state to prevent the commission of such
crimes by legislation of this character is to challenge
its power to denounce and punish the crime itself.6
The same court, five years later, further elucidated that
statement by saying:
The principle exemplified in the case of Levine v.
State, supra, and the vagrancy statutes, presupposes a
criminal status, not due to the perpetration of a specific
offense presently or in the past, -but rather by reason
of an intent, sufficiently manifested by overt acts, to
commit offenses in futuro inimical to the general public
interest .... These statutes are generally sustained as
in the nature of a police regulation to prevent crime,
rather than the punishment of a specific overt act
branded as criminal. 6 7 [Emphasis added.]
The above statements are indicative of the point of view which
attempts to justify the imposition of sanctions because of the potential menace of crimes in futuro. The opposite point of view is
exemplified by the following statement.
[I]t is . . . difficult to reconcile with traditional
American law the jailing of persons by the courts
because of anticipated but as yet uncommitted crimes.
Imprisonment to protect society from predicted but
unconsummated offenses is so unprecedented in this
country and so fraught with danger of excesses and
injustice that I am loath to resort to it, even as a discretionary judicial technique .... 6s
It is evident that in the field of criminal attempts, conspiracies,
solicitations, and vagrancy it is the avowed policy of the law to
punish something short of the ultimate harm involved. It would
appear, however, that there may be a substantial difference between the first three offenses and vagrancy. Attempts, conspiracies
and solicitations bear a specific relationship to some substantive
offense such as murder or larceny. That is, in each of them there
is an identifiable future harm involved, and the fact that the crime
falls short of its ultimate goal merely lessens the severity of the
punishment. In the vagrancy context, however, the anticipated
future harm may not be identifiable. There may be no direct re66 Levine v. State, 110 N.J.L. 467, 166 Ati. 300, 302 (1933).
67 State v. Gaynor, 119 N.J.L. 582, 197 Ati. 360, 363 (1938).
68 Williamson v. United States, 184 F.2d 280, 282 (2d Cir. 1950).
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lationship between the conduct or status denounced as a substantive
offense and any identifiable future specific harm. Yet the vagrant
is denounced and the laws which punish him justified because he
is a future probable criminal; what form his future criminality may
take is uncertain, but under the guise of police regulations he may
be punished now.
A. Due Process of Law
The vagueness of the present or future harm involved, and
the manifold borderline uses to which the police put this type of
legislation often results in attacks on its constitutionality. Vagrancy,
if the concept is to survive, should find its place within the traditional framework of accepted criminal theory.
Many of the attacks on the constitutionality of vagrancy legislation have been based upon the void-for-vagueness argument, and
upon the fact that the legislation is unduly restrictive of personal
liberty. Both arguments stem from the "due process" clause of the
fourteenth amendment.6 9 In City of St. Louis v. Gloner,70 which was
a prosecution under the Municipal Code of St. Louis for unlawfully standing on the street corner in the day or night time, the
court said:
While the City has the undoubted right, under its
charter, to regulate the use of its streets, it has no
right to do so in a way that interferes with the personal
liberty of the citizen as guaranteed to him by our
Constitution and laws . . . . The defendant had the
unquestioned right to go where he pleased, and to
stop and remain upon the corner of any street that he
might desire, so long as he conducted himself in a
decent and orderly manner, disturbing no one, nor interfering with any one's right to the use of the street.7 1
The ordinance was held unconstitutional and invalid because it
infringed upon the right of personal liberty, and was unreasonable
and oppressive.
In Territory of Hawaii v. Anduha,72 the question was the
validity of a statute which provided: "[A] ny person who shall
09 U.S. Const. amend. XIV, § 1. "No
the equal protection of the law."
70 210 Mo. 502, 109 S.W. 30 (1908).
71 Id., 109 S.W. at 32.
72 47 F.2d 171 (9th Cir. 1931).
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habitually loaf, loiter, and/or idle upon any public street or highway or in any public place shall be guilty of a misdemeanor, and
punished as therein provided. ' 73 The court pointed out:
In any view we take of it, the act trenches upon the
inalienable rights of the citizen to do what he will and
when he will, so long as his course of conduct is not
inimicable to 74himself or to the general public of which
he is a part.
In City of Cleveland v. Baker,75 an ordinance 76 was called into
question and the court observed:
[T]his ordinance grants to the police force of the
city the absolute discretion of preventing any gathering or congregation of persons and to prevent them
to occupy the sidewalks and to arrest anyone found in
violation ....
A municipal ordinance . . . to be valid, must not be
arbitrary, discriminating, carpricious or unreasonable
and must bear a real and substantial relation to the
77
health, safety, morals or general welfare of the public.
One of the most widely known cases involving status criminality is the Lanzetta case. 78 A New Jersey statute purported to make
criminal a class of persons who fit the following description:
Any person not engaged in any lawful occupation,
known to be a member of any gang consisting of two
or more persons, who has been convicted at least
three times of being a disorderly person, or who has
been convicted of any crime in this or any other State,
is declared to be a gangster ....

79

In striking down this law as unconstitutional the Supreme
Court said:
The challenged provision condemns no act or omission;
the terms it employs to indicate what it purports to
denounce are so vague, indefinite, and uncertain that
it must be condemned as repugnant to the due process clause of the Fourteenth Amendment. 80
In the main, however, state court opinions have not been receptive
to the void-for-vagueness or infringement of liberty arguments in
vagrancy appeals.81
Language in the vagrancy laws that has been most subject to
attack involves the "failure to give a satisfactory explanation" or
"failure to give a good account" clauses. 82 Uncertainty exists
73 Hawaii Sess. Laws 1929, art. 256, § 1.
74 Supra note 72, at 173.
75 83 Ohio L. Abs. 502, 167 N.E.2d 119 (1960).
76City of Cleveland Ordinance § 13.0941: 'It shall be unlawful for persons having no occupation or business at the places hereinafter named, to congregate upon or occupy the sidewalks, or
at the corners of any street of the city or in such manner as to occupy the sidewalks in front of
any dwelling or place of business in the city, or in such manner as to occupy the sidewalks in
Monumental Park or other public parks of the city, or in front of any place of worship or amusement ...
."
77 Supra note 75, at 121; accord, Commonwealth v. Carpenter, 325 Mass. 319, 91 N.E.2d 666
(1950).
78 Lanzetta v. New Jersey, 306 U.S. 451 (1939).
79 New Jersey Laws, 1934, ch. 155, § 4.
80 Supra note 78, at 458.
81 See Note, The Vagrancy Concept Reconsidered: Problems and Abuses of Status Criminality, 37
N.Y.U.L. Rev. 102, 124 (1962), and cases cited therein.
82 E.g., Denver, Colo. Rev. Municipal Code § 824.1-7: "Any person who wanders about the streets,
alleys, or other public ways or places, or who is found abroad at late and unusual hours in the
night without any visible or lawful business and not giving a satisfactory account of himself."
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whether those clauses are merely procedural steps which the
officer must follow or whether they are substantive elements of
the offense.
In People v. Bell,"3 the respondents were convicted under an
ordinance reading, "Any person who loiters about any . . . station
. . of a railroad, . . . and who is unable to give a satisfatcory explanation of his presence is guilty of an offense." ' In dealing with
that clause the court said:
We do not agree with the contention of the District
Attorney that this clause [and who is unable to give
satisfactory explanation of his presence I means that
any person found on the premises is required to give
an explanation which satisfies any individual police
officer by whom he is accosted. If that were true,
the statute would furnish no standard of conduct which
could be known in advance, and it would be void for
uncertainty ....
These words . . . neither furnish a basis for conviction
standing by themselves, nor do they add any substantive element of the offense . . . . This is not a substantive factor in what constitutes the offense, but is
merely a procedural condition which has to be fulfilled if a prosecution is to succeed.,
Desmond, J., in a concurring opinion, took issue with the above
pronouncement, saying:
One is guilty of an offense, says the statute, who
"loiters" about a railroad station, and "who is unable
to give satisfactory explanation of his presence." The
reference to "satisfactory explanation" is an essential
part of this criminal statute, and cannot be deleted
therefrom by the courts. It follows that, if the "satisfactory explanation" provision lacks sufficient clarity
for reasonable application, the whole statute is bad.
We find no reasonably clear meaning for the language:
"unable to give satisfactory explanation of his presence." When is the explanation to be given, and to
whom? Who is to be satisfied? Is the offense complete
when the police officer or a railroad employee rejects the explanation proffered for an otherwise innocent act? Or, worse still, is the adequacy of the
explanation to await determination at a trial, with all
the intervening trouble, annoyance and expense to
the defendant? A statute which leaves such questions
open falls below rational standards.,
In an extremely close decision, State v. Grenz,8 7 the defendant
was caught almost in the act of stealing chickens and was charged
with vagrancy under a statute providing that: "Every . . . . (8)
person who wanders about the streets at late or unusual hours of
the night without any visible or lawful business; . . . Is a vagrant,
*

83 306 N. Y. 110, 115 N.E.2d 821 (1953).
84 Ibid.
85 Id., 115 N.E.2d ot 823.
86 Id. at 824.
87 26 Wash. 2d 764, 175 P.2d 633 (1947).
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and shall be punished ....

",8

While the "failure to give a good

account" clause does not appear in the statute, the arresting officer
had asked the defendant what he was doing and upon his failure
to satisfactorily account, the arrest was made. The majority opinion
stated:
The gist of the offense in the instant case is that
the circumstances under which appellant was apprehended were consistent with the hypothesis that
he was about to commit a crime, and were inconsistent
with any reasonable hypothesis that he had any lawful
or visible business at the time and place of his apprehension. This is the very end which the statute was
designed to remedy, and it is difficult to conceive of
a clearer case calling for its application! s !"
Here is judicial recognition of the police use of vagrancy as a
preventative measure with absolutely no correlation between the
crime sought to be prevented and the crime of being a vagrant. The
strong minority position in this case was stated by Millard, J.,
who said:
I cannot agree . . . that an enactment which defines a

vagrant as one who wanders about the streets at late
or unusual hours of the night, unless such person is
engaged in a visible or lawful business, is a valid
exercise of the police power ....
There can be no such thing as an attempt to attempt to commit a crime ....
Have we traveled so far along the highway of regimentation that an officious officer may accost a citizen
at any time of the day or night and insist upon that
citizen answering impertinent questions of the officer?9 o
Simpson, J., concurring with Millard, J., said "the rule adopted
by the majority place the burden of proof of innocence upon the
accused." 91
The Colorado Supreme Court recently had occasion to consider the validity of a section of the Denver Vagrancy Ordinance.Y'
In Dominguez v. City and County of Denver,"" the appellant was
apprehended under circumstances which indicated he might have
been guilty of certain offenses. He was charged, however, with
vagrancy and was convicted. On appeal he raised, inter alia, the
void-for-vagueness argument. The court rested its decision on the
ground that if the ordinance was capable of two constructions, one
constitutional and the other unconstitutional, they would choose
the constitutional one.
In construing the ordinance the court said:
[O]ne may become a vagrant in either of two ways:
(1) Any person who wanders about the streets, alleys
or other public ways or places at late or unusual hours
S8
89
90
91
92
93

Ibid.
Id., 175 P.2d at 638.
Id. at 638-9.
Id. at 640.
Supro note 82.
147 Colo. 233, 363 P.2d 661 (1961).
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of the night without any visible or lawful business and
not giving a satisfactory account of himself,
or
(2) Any person who is found abroad at late or unusual
hours of the night without any visible or lawful
account of himbusiness, and not giving a satisfactory
4
self - is deemed a vagrant
It is submitted that the court's interpretation of this ordinance is
only one of several ways it could have been interpreted. Another,
and perhaps more logical, interpretation would be that one becomes
a vagrant in either of two ways:
94 Id. at 240, 363 P.2d at 665.
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(1) Any person who wanders about the streets, alleys,
or other public ways or places ....
This portion of the ordinance clearly defines one category of persons to be deemed vagrants. It attempts to prohibit all "wandering"
at any time, day or night, but "prima facie, mere sauntering or
loitering on a public way is lawful and the right of any man, woman, or child . . . ." The use of the disjunctive:
(2) . . . or who is found abroad at late and unusual
hours in the night without any visible or lawful
business suggests the second category of persons to be deemed vagrants. The
ordinance then adds the clause "and not giving a satisfactory
account of himself," which raises the problem discussed above,
whether that clause is a procedural step the officer must follow, or
a substantive part of the offense.
The court chose to read the ordinance making the provisions
"without any visible or lawful business and not giving a satisfactory
account of himself" apply to both categories. There is at least some
doubt as to whether that is the correct interpretation.
Furthermore, the court virtually rewrote the ordinance by
holding that:
[T] here was conduct on the part of Dominguez which
made it proper for the officer to require a satisfactory
exculpatory statement and that the statements given
were not a satisfactory account in view of all the circumstances9 6
The introduction of this element of "probable cause" to stop and
question an individual is a substantial addition to the ordinance,
and would seem to indicate that in future cases the arresting officer will have to show a course of conduct by the accused which
gave rise to the inference that his presence on the streets was unlawful, otherwise the officer has no right to stop and question
anyone.
The idea of inserting an element which does not appear in the
97
ordinance is not novel with the Colorado court. In In Re Cregler,
the defendant was convicted under a statute which purported to
punish as criminal "every person known to be a pickpocket, thief
• . . having no visible or lawful means of support, when found
loitering around any . . . railroad depot . . . is a vagrant ... ."9s In
order to sustain the validity of the statute, the court was forced
to conclude that "as proscribed by the statute the word 'loiter' obviously connotes lingering in the designated places for the purpose
of committing a crime .... ": In a strongly worded dissent, Peters,
J., said:
The statute does not require that any type of suspicious
or sinister conduct be connected with the loitering.
Thus the statute purports to punish a person as a
criminal simply because of his status, an early com. .95 Commonwealth v. Carpenter, 325 Mass. 319, 91 N.E.2d 666, 667 (1950).
96
97
9S
99

Supra note 94, at 241, 363 P.2d at 665.
14 Cal. Rptr. 289, 363 P.2d 305 (1961).
California Penal Code § 647 (4).
Supra note 97 at 291, 363 P.2d at 307.
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mon-law concept that has long been repudiated in all
enlightened jurisdictions ....
The word "loitering" has no such sinister meaning
.... The majority, in an attempt to save the statute,
have simply rewritten it by inserting the element that
the loitering must be so connected with other conduct
that it indicates that the loiterer is lingering in the prohibited area for the purpose of committing a crime ....
[U]nder the guise of interpretation, the court has
no power to rewrite the law by inserting therein a provision not found in the enactment, or to fill a gap
in a statute by adding a provision that the Legislature,
by oversight or design, omitted. 10 0
It is submitted that the same comment might well apply to the
Dominguez case in Colorado. It is interesting to note that, except as mentioned above, the Colorado court does not discuss the
ramifications of the "without lawful business and failing to give
satisfactory account" clauses, nor does the court mention the
possible objection that a single act is not sufficient to constitute
one a vagrant. In short, there is no discussion of the vagrancy
concept at all.
The troublesome aspect of cases like Dominguez is that usually
there is a subconscious feeling that the defendant either had committed or was about to commit some offense. The question remains,
however, do we, in the name of the police power and regulatory
measures, wish to shrug off the fact that we are knowingly convicting people of crimes other than those which we suspect them
of committing, under ordinances which are at best vague and uncertain? Is our ability to make rational, clearly stated laws so
limited and unsophisticated that at the lower end of the spectrum
of crimnal offenses we cannot convict offenders of the proper
offenses?
B. Equal Protectionof the Law
Another constitutional objection which could be raised in
vagrancy cases is that the legislation itself denies persons within the
class equal protection of the law as guaranteed by the fourteenth
amendment. 10 1 It is said that this mandate "requires that state
legislation (criminal or civil), when it undertakes to make classifications between people and subjects, makes reasonable classifications .. .unreasonable classifications violate the general concept of due process as well as the more specific notion of equal
protection. ' 10 2 The Supreme Court of the United States has expressed itself thusly:
The purpose of the equal protection clause of the
Fourteenth Amendment is to secure every person within the State's jurisdiction against intentional and arbitrary discrimination, whether occasioned by express
100 Id. at 293-4, 363 P.2d at 309-10.
101 U.S. Const. amend. XIV, § 1: "Nor shall any stale . . . deny to any person within its jurisdiction the equal protection of the laws."
102 Scott, Constitutional Limitations on Substantive Criminal Law, 29 Rocky Mt. L. Rev. 275, 283-4
(1957).
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terms of a statute or by its
improper execution through
10 3
duly constituted agents.
The troublesome area of the notion of equal protection of the
laws centers around what is a "reasonable" classification. "[T]o
define a class is simply to designate a quality or characteristic or
trait or relation, or any combination of these, the possession of
which, by an individual, determines his membership in or inclusion
within a class. '10 4 "A reasonable classification is one which includes
all persons who are similarly situated with respect to the purpose
of the law." 10 5 Tussman and tenBroek advance an interesting test
for ascertaining the "reasonableness" of any piece of class legislation in an article published in 1949.
[W] e are ...dealing with the relation of two classes
to each other. The first class consists of all individuals
possessing the defining Trait; the second class consists
of all individuals possessing, or rather, tainted by, the
Mischief at which the law aims. The former is the
legislative classification; the latter is the class of those
similarly situated with respect to the law.
The first class (T below) consists of all individuals
possessing the defining Trait; the second class (M
below) . . .of all possessing, or rather, tainted by, the
Mischief at which the law aims ....
[T]he five possible relationships ... [are:]
(1) . . . [reasonable] All T's are M's and all M's
are T's.
(2) ... [unreasonable] No T's are M's.
(3) . . . [under-inclusive] All T's are M's but some
M's are not T's.
(4) . . . [over-inclusive] All M's are T's but some
T's are not M's.
(5) . . . [under-and over-inclusive] Some T's are
M's; some T's are not M's; and some M's are not T's.
One of these five relationships holds in fact in any
case of legislative classification ....106
If one substitutes "vagrants" for the first class, T, membership
in the class being attained through conduct legislatively denounced
as vagrant, and "future criminals"'1 7 for the second class, M, the
object of the legislative purpose, the unreasonableness of vagrancy
legislation receives some statistical verification.0s
Vagrancy statutes fall into the fifth category; i.e., some vagrants are future criminals; some vagrants are not future criminals;
and some fuure criminals are not vagrants. It is the over-inclusive
aspect of these statutes which renders them "unreasonable," and
therefore unconstitutional. 'Granting that some vagrants are future
103 Sunday Lake Iron Co. v. Wakefield, 247 U.S. 350, 352 (1918).
104 Tussman and tenBroek, The Equal Protection of the Laws, 37 Calif. L. Rev. 341, 344 (1949).
105 Id. at 346.
106 Id. at 347-53. See also Beallv. District of Columbia, 82 A.2d 765 (Municipal Ct. D. C. 1951),
rev'd 201 F.2d 176 (D.C. Cir. 1952); City of Portland v. Goadwin, 187 Ore. 409, 210 P.2d 577 (1949).
107 For a judicial pronouncement that "future criminality" is the rationale behind vagrancy legislation see District of Columbia v. Hunt, 163 F.2d 833, 835 (D.C. Cir. 1947); State v. Gaynar, 119
N.J.L. 502, 197 Atl. 360, 363 (1938).
108 The author wishes to acknowledge that the idea of applying this test, formulated by Tussman
and tenBroek, to vagrancy type legislation is not original with him. The application of this approach was found in Note, The Vagrancy Concept Reconsidered: Problems and Abuses of Status
Criminality, 37 N.Y.U.L. Rev. 102 (1962).
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criminals, some are not, and undoubtedly a great many future
criminals are not, and never have been, vagrants. By reaching out
and including individuals who will never be future criminals, the
argument goes, the statutes over-step the bounds of reasonable class
legislation.
One fundamental objection to this sophisticated attack on
vagrancy legislation lies in the fact that future criminality is not
the only harm from which society seeks protection. That is, the
vagrant "as a future probable criminal" is not the only justification
behind the laws. If it were, the argument above would have much
more force, but it is submitted that the true rationale behind
vagrancy-type laws is the concept of giving the police regulatory
powers with which to maintain order, preserve the peace, and
regulate the conduct of those members of our society who tread
the borderline between right and wrong, without ever engaging
in more serious offenses.
It is because of the nature of the offenses involved, the caliber
of persons who engage in this type of conduct, and society's attempts to deal with these problems that so much has been written
and so many constitutional attacks leveled against the vagrancy
concept. It is because the solution, heretofore, has been to give to
the police nebulous and ill-defined statutes which govern their
conduct in his area in the hopes that they will apply the law
reasonably and fairly, and our consequent disappointment when
we find that such is not the case, that so many persons have cried
out against this type of law. We have given the police the residual
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power to control low-level crimes, but find that they use this
power for many purposes other than those for which the power
was given. Among the other uses are the arrests on suspicion,
justifying false arrests and illegal searches and seizures, and others
enumerated earlier in this article.
In defense of the police it must be said that we expect them
to enforce the law, apprehend criminals, and maintain law and
order. The public is angered when they feel the police are not doing
an adequate job. The police feel they are entitled to use every
legal and authorized weapon at their disposal to effectively apprehend criminals and discharge their responsibility to the public.
Understaffed, underpaid and deluged with a rapidly growing
crime rate, it is utopian to expect the police to voluntarily give up
one of their prime weapons in the fight. Nor is it logical to expect
them to. We must make that decision. It is the public, speaking
through its duly constituted bodies, be they legislatures or city
councils, who set the limits and establish the framework under
which the police must operate. Due process of law is a cherished
concept, but it must extend to everyone in our society. "Official
illegality is quite as reprehensible as private violations of the law.
The law of the land must be accepted by everyone as the only rule
which can be allowed to govern the liberties of citizens, whatever
may be their ill desert."'u 9
[T] he time is surely at hand to modernize the vagrancy concept or, better yet, to abandon it altogether
for statutes which will harmonize with notions of a
decent, fair and just administration of criminal justice
and which will at the same time make it possible for
police departments to discharge their responsibilities
in a straightforward manner without the evasions and
hypocrisies which so many of our procedural rules
force upon them. 110
V.

RESOLVING THE DILEMMA

If one were to view objectively the entire gamut of proscribed
criminal activity it would be possible, with fair accuracy, to evaluate the enumerated offenses and to equate the degree of social harm
involved with the severity of the punishment to be meted out. The
continuum might start with the most heinous crimes, murder,
rape, etc., and descend slowly until the level of petty police regulations was reached. At the upper end of the scale, and indeed,
throughout most of it, our society has constructed procedural safeguards which attempt to assure that the individual will not be
unjustly accused, tried, or convicted. But, when we reach the lower
end of the scale, we find that these safeguards have disappeared.
Gone are the traditional elements of a crime, mens rea and actus
reus. Gone is the presumption of innocence. Gone is the right to
personal freedom. In their place stand legislative enactments and
ordinances which purport to punish individuals for "being" a certain type of person rather than for "doing" a certain act. These en109 In the matter of Sarah May, 41 Mich. 90, 1 N.W. 1021, 1024 (1879).
110 Sherry, Vagrants, Rogues, and Vagabonds-Old Concepts in Need of Revision, 48 Calif. L. Rev.
557, 567 (1960).
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actments, in large part, are couched in terms so vague and ill-defined that it is doubtful whether they would meet traditional constitutional standards of clearness and unambiguity if the same language were applied to any more serious offense.
Additionally, we often find these enactments are not even
used for the purposes for which they were designed, but rather
as a residual supplementary tool for the local police to arrest and
detain suspected persons, or to justify an otherwise illegal arrest.
We must realistically face this situation and ask ourselves whether,
in the name of criminal administration, we are prepared to deny
the protection of the Constitution to certain elements in our society
because they are a certain kind of person, or whether the true test
of "equality before the law" means that the constitutional safeguards are available to the lowest "bum" as well as to the average
citizen.
Decency, security and liberty alike demand that
government officials shall be subjected to the same
rules of conduct that are commands to the citizen. In
a government of laws, existence of the government
will be imperiled if it fails to observe the law
scrupulously . . . .If the government becomes a lawbreaker, it breeds contempt for law; it invites every
man to become a law unto himself; it invites anarchy.
To declare that in the administrationof the criminal
law an end justifies the means - to declare that the
government may commit -crimesin order to secure the
conviction of a private criminal - would bring terrible
retribution. (Emphasis added.)"'
It is suggested here that Denver's Vagrancy Ordinance 1 2 can
be subdivided into different categories according to the type of
"offense" involved, and that such a subdivision would still allow
the police to effectively enforce the law and, at the same time,
overcome the constitutional objections to the vagrancy concept.
Considering first the type of conduct related to the common-law
notion of vagrancy, i.e., the "idle wanderer,"' an initial point of
inquiry ought to be whether individuals fitting these descriptions
are "criminals." That the community has a legitimate interest in
keeping itself from being overrun by a population of this nature
is not to be doubted. Currently, however, the police use the
varancy ordinances to conduct periodic round-ups of this class of
persons.1 4 Usually the police have no intention of prosecuting
many of them, but it is felt that by rounding them up, harassing
them, and convicting some, they will be discouraged from coming
out en masse and becoming a blight on the public consciousness.
It is at least doubtful whether this type of procedure curtails their
activity, 115 but it is possible that a different type of proceeding,
111 Olmstead v. United States, 277 U.S. 438, 485 (1928), Brandeis, J., dissenting.
112 Denver, Colo. Rev. Municipal Code § 824 et. seq. (1958).
113 Id. at §§ 824.1-1., .1-4., and .1-5.
114 See Rocky Mountain News, Feb. 24, 1963, p. 8, col. 4.
115 See The Denver Post, March 1, 1963, p. 15, col. 1. In a letter from W. K. Reeser, police patrol
division chief, to Joseph P. Little, president of the Downtown Denver Improvement Ass'n, Chief
Reeser said the department did not believe that repeated apprehensions and jailing of drunks did much
toward solving the problem of undesirables loitering on the streets. Furthermore, the Denver Police
arrest up to 80% more drunks than other cities of comparable size, and this indicates that apprehension and initial incarceration are not solving the problem.
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perhaps civil in nature, would achieve better results. It might be
feasible to apply the term "vagrant" as a non-substantive appellation, but require the individual to submit to civil care, custody,
and perhaps treatment. Since it is well known that most of the
individuals within this category are chronic alcoholics, the writer
would especially like to see the class of persons presently enumerated under Section 824.1-6. (including .1-12) encompassed within
this category, particularly if care, custody, and treatment is available. This may be a mandatory provision in view of a recent
United States Supreme Court case, Robinson v. State of California,116 where the defendant was convicted of the violation of a
statute making it a criminal offense for a person to be addicted to
the use of narcotics.11 7 The trial court, in its instructions to the
jury, stated: "that portion of the statute referring to 'addicted to
the use' of narcotics is based upon a condition or status." ' Mr.
Justice Stewart is delivering the opinion of the Court said:
A state might impose criminal sanctions, for example,
against the unauthorized sale, purchase, or possession
of narcotics within its borders. In the interest of discouraging the violation of such laws .. .a state might
establish a program of compulsory treatment for those
addicted to narcotics. Such a program of treatment
might require periods of involuntary confinement.
And penal sanctions might be imposed for failure to
comply with established compulsory treatment procedures.1"!
Mr. Justice Stewart went on to say:
This statute, therefore, is not one which punishes a
person for the use of narcotics . . . or for antisocial
or disorderly behavior resulting from their administration. It is not a law which even purports to provide
or require medical treatment. Rather, we deal with a
statute which makes the "status" of narcotic addiction
a criminal offense ....
It is unlikely that any State at this moment in history
would attempt to make it a criminal offense for a
person to be mentally ill, or a leper, or to be afflicted
with a venereal disease. A State might determine that
the general health and welfare required that the victims of these and other human afflictions be dealt with
by compulsory treatment, involving quarantine, confinement, or sequestration. But, in the light of contemporary human knowledge, a law which made a
criminal offense of such a disease would doubtless be
universally thought to be an infliction of cruel and
unusual punishment in violation of the Eighth and
Fourteenth Amendments ..
116
11T
of, or
118
119

370 U.S. 660, 82 Sup. Ct. 1417 (1962).
California Health and Safety Code § 11721: "No person shall use, or be under the influence
be addicted to the use of narcotics ....
Supra note 116, at 662, 82 Sup. Ct. at 1418.
Id. at 664-5, 82 Sup. Ct. at 1419.
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[C]ounsel for the State recognized that narcotic addiction is an illness .... 120 We hold that a state law
which imprisons a person thus afflicted as a criminal
• . . inflicts a cruel and unusual punishment
in viola121
tion of the Fourteenth Amendment.
It is submitted that Section 824.1-6. (including .1-12) of the
Denver Code purports to punish any person who has attained the
status of being a "common drunkard" when found in an establishment where liquors are sold. "Common drunkard" is a term
which connotes to the average mind an "alcoholic," and alcoholism
is generally recognized today as being a disease of the mind and
body. Under the holding in the Robinson case, whereby it is unconstitutional to punish as criminal those persons having the status
of being afflicted with a disease, and the recognition that alcoholism
is a disease, there is a strong possibility that the portion of the
Denver Code purporting to punish "common drunkards" is unconstitutional.
By grouping together idle wanderers and common drunks (and
possibly drug addicts) the community would be able to reach those
individuals and assert control over their conduct by civil procedures
designed for remedial, rehabilitative methods rather than by resorting to the expedient of prosecuting them as criminals. It is
felt that in the long run this would prove more beneficial to the
community and the individual than the present system of harassment, confinement and no rehabilitation.
120 Id. at 666-7, 82 Sup. Ct. at 1420, n.8: "In its brief appellee stated: 'Of course it is generally
conceded that a narcotic addict, particularly one addicted to the use of heroin, is in a state of
mental and physical illness. So is an alcoholic.' " (Emphasis supplied.)
121 Id. at 667, 82 Sup. Ct. at 1420-21.
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Turning to the second class of individuals presently encompassed within the vagrancy ordinance,1 2' 2 we find that, with only
one exception, every offense enumerated therein bears a specific
relationship to a substantive offense punished elsewhere in the
Code.' 3 They are all properly classified as petty offenses, but not
all of them require a repetition of the same conduct to bring the
offense within the ambit of the vagrancy concept as currently
used. It is suggested that, if the community feels conduct of the
enumerated types is serious enough to warrant specific prohibitions,
then a repetition of that conduct may logically raise the inference
that it is habitual. The question is, however, why leave the problem
to inference? If repetitious conduct of the types specified is deemed
more socially harmful than an isolated instance of misconduct, and
if a more severe sanction is to be imposed, let us impose standards
capable of rational proof, as we do in prostitution and pimping, such
as three prior convictions in the previous two year period.
It is proposed that a new section of the Code could be added
entitled the "Habitual Petty Offender" act which, at the lower end
of the criminal scale, would be analagous to the "Habitual Criminal
Act' 'r '4 operative at the other end of the scale. This, in effect, would
require the police to make arrests initially for the substantive offense involved wih all the attendant constitutional safeguards. Only
after repeated convictions would this new act, imposing a greater
sentence, be brought into play. In this way, hopefully, many of the
hypocrisies and underhanded methods presently employed in the
name of police regulations could be eliminated.
Turning to the remaining two sections of the Code not previous2 5
ly covered,'
it is recommended that they be eliminated entirely.
Section .1-7., discussed earlier in this paper, is nothing less than
an invitation to the police to arrest on suspicion, no matter how
slight. It gives to the officer a practically unlimited discretion to
invoke the criminal process with little or no guides except his
own appraisal of the situation. Its broad sweep and fundamental
ambiguity renders it obnoxious to enlightened criminal theory, and
in the interests of justice it should be entirely eliminated.
It is undoubtedly necessary to give the police some residual
power to prevent crime in its inception and to apprehend persons
who, in the police officer's discretion, are seeking the opportunity
to commit a crime. To give the police this power it is offered as a
suggestion that Colorado adopt the Uniform Arrest Act, '26 the
pertinent parts of which are:
Section 2. Questioning and Detaining Suspects.
(1) A peace officer may stop any person abroad who
he has reasonable ground to suspect is committing,
has committed or is about to commit a crime, and may
122 Supra note 117, §§ 824.1-2., .1-3.,.1-8.,.1-9., 11. .1-11A., and .7-11B.
123 Section 824.1-9., relating to fortune tellers and palmistry, does not appear elsewhere in the
Code.
124 Colo. Rev. Stat. § 39-13-1 (1953). Punishment for habitual criminals - Every person convicted
in this state of any felony who shall have been previously twice convicted upon charges separately
brought and tried . . . o a felony .. . shall be adjudged an habitual criminal and shall be punished by confinement in the state penitentiary for a term of not less than the longest term, or more
than three times the longest term prescribed upon a first conviction.
Every person convicted in this stoe of any felony, who shall have previously three times been
convicted . . . of a felony . . . shall be adjudged an habitual criminal and shall be punished by
imprisonment . . for . .. life ....
125 Sections 824.1-7. and .1-10.
126 Set forth in full with comments in Warner, The Uniform Arrest Act, 28 Va. L. Rev. 315 (1942).
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demand of him his name, address, business abroad and
whither he is going.
(2) Any person who fails to identify himself or explain his actions to the satisfaction of the officer may
be detained and further questioned and investigated.
(3) The total period of detention provided for by this
section shall not exceed two hours. The detention is
not an arrest and shall not be recorded as an arrest in
any official record. At the end of the detention the
be released or be arrested and
person so detained shall
127
charged with a crime.
It is submitted that in this fashion the police could accomplish
their objective of preventing crime by lawful methods, without
resorting to unconstitutional arrests or the fiction that the arrest
may be justified by charging the person with vagrancy.
who keeps
Section .1-10., which purports to punish "any person
'
a place where lost or stolen property is concealed, 128 is so vague
in terms that it is difficult to conceive of it withstanding a serious
constitutional attack. It would seem, in effect, to impose strict criminal liability on one who falls within its ambit, without regard to
knowledge, wilfullness, innocence, or any other standard capable
of rational interpretation. For the above reasons, it too should be
dispensed with.
This article has been an attempt to bring some order out of
the chaos inherent in the vagrancy concept as applied in modern
legislation. The fact that the public and the police are apathetic
towards the constitutional infringements which are a daily part
of the lives of some of our citizens is no excuse for not attempting to
rectify the abuses. "The criminal law is one of the many inter129
It
twined mechanisms for the social control of human behavior.
30
It is the author's
is "but a piece in the mosaic of social controls."'
belief that a society can best be judged not by how it exerts
its controls on the upper echelon of its members, but by how far
down the social scale the standards extend. To give the serious
offender full constitutional protection but deny such protection
to the petty offender is not only unjust and unwarranted, but is
a blight upon our cherished theory of equality before the law.
127 Id. at 344.
128 Denver, Colo., Rev. Municipal Code § 824.1-10.
129 Goldstein, Police Discretion Not to Invoke the Criminal Process: Low-Visibility Decisions In the
Administration of Justice, 69 Yale L.J. 543, 544 (1960).
13.0 Id. at 544 n. 3.
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CASE COMMENT
WATERS AND WATER COURSESNON-TRIBUTARY GROUND WATER
In 1948, the district court of Mesa County entered its decree in
a general water adjudication proceeding and granted to the plaintiff decreed priorities for the use of water from an aquifer for
domestic purposes.' In 1957, the plaintiff instituted an action in the
lower court 2 to (1) obtain a mandatory injunction requiring the
state engineer and his deputies to recognize and enforce the 1948
decree, (2) to enjoin those defendants who had no decreed rights
from diverting water from the aquifer, and (3) to require the owners of all wells taking water from the aquifer to properly cement
and equip them to the end that water would not be wasted and lost.
The district court of Mesa County ordered the state engineer
and his deputies to control and administer the ground waters and
the well-the subject of this case-in the manner and to the same
purpose as in the case of diversions from public streams of the
State of Colorado." The defendants, on appeal, challenged the order
of the district court, contending (1) there was no legislative duty
on the defendants to control and administer such waters as ordered
by the district court; and (2) the waters involved, being non-tributary ground waters, were such that the doctrine of prior appropriation could not be applied. Held: (1) there is no legislative duty on
the defendants to control and administer the waters in question;
(2) the doctrine of prior appropriation does not apply to ground
water which is not tributary to a natural stream or river. Whitten v.
Coit, 385 P.2d 131 (Colo. 1963).
The question of what principles of law to apply to non-tributary ground water has never before arisen in Colorado. There are
two reasons for this: (1) in Colorado there is a well-established
presumption that all ground water is tributary to a natural stream
-the presumption is rebuttable, but the burden of proof is on the
party asserting the fact,4 (2) until recently it has been hydrologically impossible to determine with any real certainty that the water
in question is not tributary to a natural stream.
Colorado, until the present case, has determined the rights to
its waters by the doctrine of prior appropriation. In 1882, Judge
Helm, in Coffin v. Left Hand Ditch Co., 5 said that the doctrine of
prior appropriation "has existed from the date of the earliest appropriation of water within the boundaries of this state." 6 He stated
further that the territorial legislature recognized and approved of
the appropriation doctrine in the legislation it passed in 1864.7 When
I District Court of Mesa County, Colorado, Civil Action No. 7327 (1948). This was one of the
first times the rights to well water was decided on the basis of the appropriation doctrine. It is
interesting to note that no appeal was taken contesting the court's decree.
2 District Court of Mesa County, Colorado, Civil Action No. 10599 (1957).
3 Surface waters are governed by the doctrine of prior appropriation, Colo. Rev. Stat. ff
147-1-1 to 147-17-16 (1953).
4 Safranek v. Town of Limon, 123 Colo. 330, 228 P.2d 975 (1951).
6 Colo. 443 (1882).
6 Id. at 446.
7 Id. at 447.
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Colorado adopted its constitution in 1876, two sections were included dealing with water-s By court interpretation, these two sections have been held to mean that all water of a natural stream is
public property and that the doctrine of prior appropriation applies
in determining the rights to such water. 9
Colorado's only legislative attempts concerning ground water
regulation and control have been limited to two statutory enactments, 10 with numerous amendments. The acts are really in the
nature of conservation legislation; no provisions are made therein
for determining rights or priorities of ground water.
Presently in Colorado, the doctrine of prior appropriation applies to the waters of natural streams, ground waters that are tributary to a natural stream, and non-tributary surface waters. Because all ground water is presumed to be tributary to a natural
stream, it is subject to appropriation the same as are the waters of
a surface stream. 1 However, there are no separate statutes concerning the appropriation of ground waters. The present statutes that
may be suitable for fulfilling the needs in surface water appropriation are not suitable for ground water appropriation. 2
The court could have reached, in addition, either of two decisions that could be substantiated by established legal principles.
(1) The court could have decided that the doctrine of prior appropriation does apply to non-tributary ground water, or (2) could
have stated that this is a case dealing with tributary ground water
and that there was no need to determine whether non-tributary
ground water is subject to appropriation.
Based on history-both custom and legislative-the court could
have held that in the absence of legislation to the contrary, the
doctrine of prior appropriation applies to non-tributary ground
water. Colorado, from the beginning, adopted the appropriation
13
doctrine and rejected the common law doctrine of riparian rights.
One exception to this statement has developed in the area of nontributary surface water. Such water is governed by the appropriation doctrine with the provision that the landowner on whose land
the water is located has a prior right if the water is capable of being used on his land. 1 4 It can be said that non-tributary ground
water is analogous to non-tributary surface water and, therefore,
the same exception should apply to it. However, it should be noted
that the exception in non-tributary surface water is a result of
legislation and not judicial decision. 15 The court could have followed the principle of appropriation, which is basic in determining
8 Colo. Const. art. XVI, §§ 5, 6.
9 Coffin v. Left Hand Ditch Co., supra note 5.
10 Colo. Rev. Stat. §§ 147-18-1 to 147-18-16 (1953); Colo. Rev. Stat. §§ 147-19-1 to 147-19-15
(Perm. Supp. 1960).
11 Cresson Consolidated Gold Mining and Milling Co. v. Whitten, 139 Colo. 273, 338 P.2d 278
(1959); Safranek v. Town of Limon, 123 Colo. 330, 228 P.2d 975 (1951); DeHaas v. Benesch, 116
Colo. 344, 181 P.2d 453 (1947).
12 Colorado Water Conservation Board, Legal and Management Problems Related to the Development of an Artesian Ground Water Reservoir, Colorado Ground Water Circular No. 6 (1962).
13 Coffin v. Left Hand Ditch Co., supra note 5.
14 Colo. Stat. Ann. ch. 90, § 20 (1935): "All ditches now constructed or hereafter to be constructed
tar the purpose of utilizing the waste, seepage or spring waters of the state shall be governed by
the same laws relating to priority of right as those ditches constructed for the purpose of utilizing
the water of running streams; provided, that the person upon whose land the seepage or spring
waters first arise, shall have the prior right to such waters if capable of being used upon his
lands, Lamas v. Webster, 109 Colo. 107, 122 P.2d 248 (1942); Nevius v. Smith, 86 Colo. 178, 279
Pac. 44 (1929).
15 Colorado's first legislation concerning non-tributary surface water was passed in 1889, L.'89,
p. 215, § 1.
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rights to water in dry states, and left it to the discretion of the
legislature to decide whether another exception to the appropriation doctrine is needed in Colorado.
If the court had wished to avoid making a decision as to what
law applies to non-tributary ground water, it could have decided
that the water involved was tributary ground water. Judge Hall,
in his dissent, states that it is unclear from the record what type
of water is involved in this case. The lower court found the water
was contained in a large aquifer, the walls of which were almost
impermeable, and that the water moved, if at all, very slowly.
However, even with this finding of fact, the presumption that exists
in Colorado today has not been met. 16 This presumption may be
rebutted, but the court has stated that such a presumption is strong,
and only clear and satisfactory evidence to the contrary is sufficient
to overcome it. 1 7 Both parties appear to have assumed that the
water in question was non-tributary. No evidence on this question
was presented in the trial court, nor was the issue ever raised on
appeal. It may be that none of the parties to the suit considered
the question of tributary or non-tributary ground water to be at
issue, since the rights to the water had been decided in 1948 on the
basis of the prior appropriation doctrine and the sole question in
this case was recognition and enforcement of that 1948 decree. Because no evidence was offered to establish the fact that the water
was non-tributary in nature, the presumption was not rebutted and
the supreme court did not need to decide whether the doctrine of
appropriation applies to non-tributary water.
One is led to feel that the court, in holding that non-tributary
ground water is not subject to appropriation, was trying to induce
the legislature into taking positive action on regulation, administration, and determination of rights to ground water-tributary or
non-tributary; however, it would have been helpful to the legislature if the court had held non-tributary ground water subject to
appropriation.'s Between the time of this decision and the time that
the legislature acts, some of the problems that will arise in determining rights to non-tributary ground water would have become
evident, and the legislature would have had guide lines upon which
to base their future legislation.
Another result of this holding will be to limit the use of nontributary ground water to the lowest economic user of wateragriculture. For example, industry, the highest economic user of
water, will not build and make use of such water unless it can be
assured of a continual supply. Under the principle expounded by
the court, no one can be assured the water he has today will be
there tomorrow and, therefore, will not be willing to make the
substantial investment necessary to make a higher economic use
of the water possible.'
John M. Pierce
16 "Under our Colorado law it is the presumption that all ground water so situated finds its
way to the stream in the watershed of which it lies, is tributary thereto, and subject to appropriation as part of the waters of the stream." Sofranek v. Town of Limon, supra note 4.
17 Safronek v. Town of Limon, supra note 4; Dalpez v. Nix, 96 Colo. 540, 45 P.2d 176 (1935);
Comrie v. Sweet, 75 Colo. 199, 225 Poc. 214 (1924).
IS This statement is based on the presumption that the Colorado legislature will adopt some
form of an appropriation system for determining rights to non-tributary ground water.
19 Wollman, Nathaniel, The Value of Water in Alternative Uses, University of New Mexico
Press (1962).
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